PROCEEDINGS 


American Society of International Law 


THIRD ANNUAL MEETING 


HELD AT 


W ASHINGTON, D. C. 


APRIL 23 AND 24, 1909 


BAKER, VOORHIS & CO., PUBLISHERS, 
New York City 
1909 








COPYRIGHT, 1909, BY 


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 











TABLE OF CONTENTS. 





CONSTITUTION OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW.........- 5 
iio cairo vase nea gbuineen ne vieuleeawas 10 
ProceAs OF THE THIRD ANNUAL, DEMBPING 6 oc. occ ccieeces seweeeseeess 12 
Revosr of THe Timp ANNUAL MURTING. ..0.0.0.0.00 cccccscccccessieceseeseess 13 


Friday Morning, April 238, 1909 


President’s address: The relations between international tribunals of 
arbitration and the jurisdiction of national courts.................. 17 
Topic: Arbitration as a judicial remedy: an examination of concrete 
cases actually submitted and decided by arbitration: how far 
they are of a judicial character and how far they have been gov- 
erned by diplomatic convenience. 


Addresses: 
I TI, I 5 Fg: cited ocak shay Wri aig) O09 Bar ESS aM RRR ata ar SR 25 
EN 20 ou wie legen alan cere nig Racer eamracaoee Garered eG Sealy 35 
IEE S55: naie aieipaiea nastah ea sarees cine agree es eas 48 
REE WE. CE ov ge ckeSoreVees.008 4 tab nga eruledaee + 52 


Friday Afternoon, April 28, 1909 


Special addresses: 
The London Naval Conference. 


SP 1, PINE S65 5 set acta a 0.a0d ae: are se qusie mlnlewaiee senses . 
i IN reo wacercte arpa sie aoa Ss os baal nee eee eee 84 
The Opium Conference at Shanghai. 
DETTE TRUE eoiecee Caan hac a asas eee he sa Aaeases 89 
Topic: The nature and definition of political offense in international 
extradition. ¢ 
Addresses: 
UR EIR SR Ol a rh are ar bs lana) gale award» SGM 95 
I Wy IID 55a 34 ca ware & Ccncns Sew vterarnnte ememereinreca re osle 124 


I TE IIR 6c. save ov. sec acter ala lorie $a" a ahaipiatarel dinsy BP mbers 144 








+ 


Friday Evening, April 23, 1909 
General addresses : 
The development of international law by judicial decisions in the 
United States. 


1. The Supreme Court. Henry B. Brown..... oe, ee ee 166 

2. The Court of Claims, Stanton J. Peelle................. 188 
American International Law. Alejandro Alvarez (translation read 

by Professor Rowe) ..........cccccccccccccccscccecccscecencs 206 


Saturday Morning, April 24, 1909 


Topic: The constitution and powers which an international court of 
arbitral justice should possess. 


Addresses: 
SCE POLS ee EET EE EEO EE 
ee SS GF oon. rpc '5.0 ok a > ee Come eR a eel ele wien hein sms 227 

Discussion : 
EE TC CE ONE Pe ET 235 
ee I NN 5 vind htice dries aerewingilgint ne Geceed tires so. BO 

Topic: Equality of nations. 
Address: 

oar ea caracn: o-ents Selo a are Ae wale + ete ANS aha ere RS 238 

Discussion: 
EEO COTE ee EE Ee ee Ie eee 247 
I i eas oe a ea gh eee Meee Rare on Sealey he Rees 248 
NN 50 alors 9. ad eeu pe MeN eta weer e te ee 63510 94 248 
EN Sd oo hae os: G:a'ss 4 OA MOR SS eMaENS BE ROR 249 
cork oo lg acu uh acon mie ee Nes ves avuane motes 251 
oa, © ti eran chig wists il alti hier hatestig’a Wie Rw yr o-o 5:8! Oia Kee deere!’ 252 
NN 8 seaSy 9'ss'a did ping tO O UD Winle m we Guheln wh Rial es 254 
oe. fd Sie elace a seatae wb ainetws Whales 5 eo nies pees 255 
ay a d:6 Care rien cane Sad ee beware Reise asa hien theta. 257 
RECEPTION BY THE PRESIDENT OF THE UNITED STATES..................... 269 
oe aa: 6.0.0 kc alk a ae aaa bala 4 eae wae EON Rls sari ie iesachoa cone 269 


oo es hy og ag eg wile Sanne Meteo Maa Sas oS wowed bes cc 271 








CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW? 





ARTICLE I. 
Name. 


This Society shall be known as the American Society or Inrer- 
NATIONAL Law. 


ARTICLE II. 


Object. 


The object of this Society is to foster the study of International 


Law and promote the establishment of international relations on the 
basis of law and justice. For this purpose it will cooperate with 
other societies in this and other countries having the same object. 


ARTICLE III. 
Membership. 


Members may be elected on the nomination of two members in 
regular standing by vote of the Executive Council under such rules 
and regulations as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall there- 
upon become entitled to all the privileges of the Society, including 


1 Nore. — The history of the origin and organization of the American Society 
of International Law can be found in the Proceedings of the First Annual 
Meeting, at page 23. 

The Constitution was adopted January 12, 1906. 
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a copy of the publication issued during the year. Upon failure to 
pay the dues for the period of one year a member may, in the discre- 
tion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and 
not exceeding one in any year, who shall have rendered distinguished 
service to the cause which this Society is formed to promote, may be 
elected to honorary membership at any meeting of the Society on the 
recommendation of the Executive Council. Honorary members shall 
have all the privileges of membership, but shall be exempt from the 
payment of dues. : 


ARTICLE IV. 


Officers. 


The officers of the Society shall consist of a President,? nine or 
more Vice-Presidents, the number to be fixed from time to time by 
the Executive Council, a Recording Secretary, a Corresponding 
Secretary and a Treasurer, who shall be elected annually, and of an 
Executive Council composed of the President, the Vice-Presidents, 
ex-officio, and twenty-four elected members, whose term of office shall 
be three years, except that of those elected at the first election, eight 
shall serve-for the period of one year only and eight for the period of 
two years, and that any one elected to fill a vacancy shall serve only 
for the unexpired term of the member in whose place he is chosen. 

The Recording Secretary, the Corresponding Secretary, and the 
Treasurer shall be elected by the Executive Council from among its 
members. The other officers of the Society shall be elected by the 
Society, except as hereinafter provided for the filling of vacancies 
occurring between elections. 

At every annual election candidates for all the offices to be filled 
by the Society at such election shall be placed in nomination by a 


2See Amendments, article 1, p. 9. 
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Nominating Committee of five members of the Society previously 
appointed by the Executive Council, except that the officers of the 
first year shall be nominated by a committee of three appointed by 
the Chairman of the meeting at which this Constitution shall be 
adopted. 

All officers shall be elected by a majority vote of members present 
and voting. 

All officers of the Society shall serve until their successors are 
chosen. 


ARTICLE V. 
Duties of Officers. 


1. The President shall preside at all meetings of the Society and of 
the Executive Council and shall perform such other duties as the 
Council may assign to him. In the absence of the President at any 
meeting of the Society his duties shall devolve upon one of the Vice- 
Presidents to be designated by the Executive Council. 

2. The Secretaries shall keep the records and conduct the corre- 
spondence of the Society and of the Executive Council and shall 
perform such other duties as the Council may assign to them. 

3. The Treasurer shall receive and have the custody of the funds 
of the Society and shall disburse the same subject to the rules and 
under the direction of the Executive Council. The fiscal year shall 
begin on the first day of January. 

4. The Executive Council shall have charge of the general interests 
of the Society, shall call regular and special meetings of the Society 
and arrange the programmes therefor, shall appropriate money, shall 
appoint from among its members an Executive Committee and other 
committees and their chairmen, with appropriate powers, and shall 
have full power to issue or arrange for the issue of a periodical or 
other publications, and in general possess the governing power in the 
Society, except as otherwise specifically provided in this Constitu- 
tion. The Executive Council shall have the power to fill vacancies 
in its membership occasioned by death, resignation, failure to elect, 
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or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, 
and a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman who shall pre- 
side at its meetings in the absence of the President, and who shall 
also be Chairman of the Executive Committee. 


ARTICLE VI. 
Meetings. 


The Society shall meet annually at a time and place to be deter- 
mined by the Executive Council for the election of officers and the 
transaction of such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of 
the Executive Council or at the written request of thirty members 
on the call of the Secretary. At least ten days’ notice of such special 
meeting shall be given to each member of the Society by mail, specify- 
ing the object of the meeting, and no other business shall be consid- 
ered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present 
and voting shall control its decisions. 


ARTICLE VII. 


Resolutions. 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of 
three members, be referred to the appropriate committee or the Coun- 
cil, and no vote shall be taken until a report shall have been made 
thereon. 

















ARTICLE VIII. 
Amendments. 


This Constitution may be amended at any annual or special meet- 
ing of the Society by a majority vote of the members present and 
voting. But all amendments to be proposed at any meeting shall 
first be referred to the Executive Council for consideration and shall 
be submitted to the members of the Society at least ten days before 
such meeting. 





Amendments. 
ARTICLE 1.! 


Article IV is hereby amended by inserting after the words “ The 
officers of the Society shall consist of a President,” the words “ an 
Honorary President.” 


1 This amendment was adopted at the business meeting, held April 24, 1909. 
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THIRD ANNUAL MEETING 
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AMERICAN SOCIETY OF INTERNATIONAL LAW 


PrRoGRAM 
FRIDAY, APRIL 23, 1909 
At ten o’clock 


PRESIDENT’s ApDpRESS: The Relations Between the Jurisdiction of National 
Courts and International Arbitration. 

Topic: Arbitration as a Judicial Remedy: An Examination of Concrete Cases 
Actually Submitted and Decided by Arbitration: How Far they 
are of a Judicial Character and How Far they have been Governed 
by Diplomatic Convenience. 


At two o’clock 
Special Addresses: 
The Naval Conference at London. 
The Opium Conference at Shanghai. 
Topic: The pee and Definition of Political Offense in International Ex- 
tradition. 


At eight o’clock 


General Addresses: The Development of International Law by Judicial Decisions 
in the United States. 
1. The Supreme Court. 
2. The Court of Claims. 
American International Law. 


SATURDAY, APRIL 24, 1909 
At ten o’clock 


Topic: The Constitution and Powers which an International Court of Arbitral 
Justice should Possess. ; 


Topic: The Equality of Nations. 


At one o’clock 
Reception to the members of the Society by the President of the United States. 


At seven o’clock 


ANNUAL BANQUET AT THE NEw WILLARD HOTEL 





THIRD ANNUAL MEETING 


OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 
HELD AT THE 
New Wiitarp Horer, Wasuineton, D. C. 
ON 


Fripay anp Sarurpay, Apri 23 anp 24, 1909 





MORNING SESSION 
Friday, April 23, 1909 

The meeting was called to order at 10 o’clock a. m. by the Presi- 
dent of the Society, Hon. Elihu Root. 

Mr. Roor. Gentlemen of the Society: It is a pleasure to welcome 
you to Washington for the Third Annual Meeting of the Society. 
Many interesting things have occurred in the course of America’s 
relations in international affairs during the year since our last meet- 
ing, enough to indicate that the. business about which we are met is a 
live business, that it is a part of the movement of affairs in the world, 
and not a study in archeology. 

During the year the relations between the United States and Japan, 
in the Far East, have been brought to a clear, distinct, and authentic 
statement and understanding, by means of a joint note, establishing 
those relations between the two great countries that face each other 
across the Pacific, relations of mutual friendship, respect for right, 


beth as between each other, and respect for rights upon the mainland 
of China. 
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During the year the relations between the United States and our 
neighbor to the north — the Dominion of Canada — which borders 
upon us along more than three thousand miles of boundary, have 
been brought to a most satisfactory status, by the signing of a treaty 
which not only itself settles certain questions which had long been 
under negotiation, but provides for a permanent commission, which 
will, in effect, be a permanent international tribunal for the adjust- 
ment and disposition of questions to arise in the future between the 
two countries; and which lays down certain general rules for the 
guidance of this commission in respect of the disposition of waters 
through which the boundary line between the United States and 
Canada runs. 

The relations between the United States and Great Britain in 
respect of the Newfoundland fisheries have been put in the way of 
final disposal, by the signing of an agreement under the general 
treaty of arbitration made last year between the United States and 
Great Britain, an agreement by which the questions relating to the 
meaning and application of the Treaty of 1818 as to the Newfound- 
land fisheries are to be submitted to a tribunal at The Hague. 

Those questions, as you know, have been the subject of almost 
continuous discussion between the two countries, and constantly 
recurring ill-feeling and irritation, ever since the negotiations of the 
Treaty of Peace of 1782; and now we hope to get them finally set- 
tled by means of submission to this commission of general arbitration. 
The court which is to hear this great historic case has been selected 
in a way which I think is worthy of commendation, and is a cheerful 
augury for the future, for it was selected not by means of the care- 
fully guarded method laid down in the Hague Convention for the 
disposition of international disputes, but, following that method in 
general, the selection for which that method provides was left out. 
Instead of Great Britain selecting one judge, the United States 
another — of their own nationals — Great Britain selecting a for- 
eigner and the United States selecting another foreigner; and then 
those four coming together and selecting a fifth to be umpire and to 
really decide the case, the ambassador of Great Britain and the repre- 
sentative of the United States sat down together and took a list of the 
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judges then constituting the Hague tribunal, and picked out five 
judges, upon whom they both agreed, as men who would decide the 
case judicially, who are not politicians, not diplomatists really, but 
judges. Those five are: Prof. Heinrich Lammasch, of Austria; 
Chief Justice Fitzpatrick, of Canada; Judge George Gray, of the 
Cireuit Court of Appeals; A. F. de Savornin Lohman, member of 
the Second Chamber of the Netherlands States-General; and Dr. 
Luis M. Drago, formerly minister of foreign affairs of Argentina. 

The long-standing differences between the United States and 
Venezuela, arising largely from the peculiar characteristics of the 
singular individual who has occupied the office of President of 
Venezuela for a number of years, have been brought to a most satis- 
factory conclusion. Through the very exceptional good judgment 
and skill of Mr. William I. Buchanan, who went as a special com- 
missioner to Venezuela in December last, for the purpose of arranging 
terms for the reopening of diplomatic intercourse between the United 
States and Venezuela, a part of the questions that exist have been 
actually settled and finally disposed of, and as to the remainder 
arrangement has been made for arbitration at The Hague. In the 
provisions for arbitration of these Venezuelan questions the same 
principle to which I have referred as governing in the selection of the 
Hague Tribunal for the Newfounland cases was to apply in another 
way. Three judges were to be selected there, no one of whom was to 
be a national of either power, so that there we shall have a court and 
not a meeting for negotiation and settlement — compromise — but a 
court for decision. 

The relations between the United States and Colombia and Panama 
have been brought to a tentative basis of satisfactory adjustment, by 
means of three treaties which have been signed: a treaty between 
the United States and Panama, one between the United States and 
Colombia, and a treaty between Colombia and Panama, being really 
a tripartite arrangement, in the form of three simple instruments, 
each one, however, being dependent upon the final ratification of 
one of the others. Those treaties have been ratified by the govern- 
ment of Panama and by the government of the United States, and 
they await action by the government of Colombia. 
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The convention signed at The Hague by the members of the Peace 
Conference of 1907, for the establishment of an international prize 
court, was, as you remember, held in abeyance by Great Britain, 
pending an attempt to come to some better understanding as to what 
principles of law were to be applied by the court. The convention 
establishing the court provided that the court was to decide, in accord- 
ance with the rules and principles of international law, and that 
where there was no rule of international law to govern a given case 
the court was to decide in accordance with the principles of justice 
and equity. Great Britain suggested a conference between a num- 
ber of the leading maritime powers, for the purpose of getting some 
understanding as to what were to be regarded as the principles of 
justice and equity applicable to prize cases. That conference has been 
held, and, after a very laborious and difficult struggle between many 
conflicting views, has reached most satisfactory conclusions, upon 
almost the entire field, so far as we can see it, to be covered by the ap- 
plication of the principles of justice and equity in prize cases. There 
is an agreement between the great maritime powers, and that conclu- 
sion will be the subject of exposition and comment by Admiral 
Stockton, who took a very prominent and distinguished part in the 
conference; and some further comment upon that will be given, I 
believe, by Admiral Sperry, who has been much interested in it as 
an on-looker. 

The general relation of the United States to international law has 
been, as I described it to you last year, further progressed by a con- 
tinuation of the establishment of a general system of treaties of 
arbitration, and that system during the year has been made to extend 
over substantially the whole of South America, so that now there are 
but a very few exceptions either in Asia, Europe, or America to the 
relation with the United States established by the general treaty of 
arbitration, following the Franco-British form. 

The number of treaties of the United States now in use is twenty- 
four. 

I think that about covers the main incidents. 

In accordance with the custom which Dr. Scott has established, 
almost against the will of the President of the Society, I shall detain 
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you for a few minutes by some remarks on the specific theme: “ The 
relations between international tribunals of arbitration and the juris- 
diction of national courts.” 


ADDRESS OF THE PRESIDENT OF THE SOCIETY, MR. ELIHU ROOT, 
OF WASHINGTON, D. ©. 


The growing tendency towards international arbitration brings 
into special consideration and importance the relation between the 
jurisdiction of national courts of justice and international tribunals 
of arbitration. 

When one nation urges claims in behalf of its citizens upon the 
government of another nation and proposes arbitration, how far does 
that other nation’s respect for its own independent sovereignty and 
for the integrity of its own judicial system require it to insist that 
the claims be submitted for final decision to its own national courts? 

The true basis for the consideration of this question is in the nature 
of the obligation which constrains a nation to submit questions to any 
tribunal whatever. 

That there is no legal obligation to make any submission, that is 
to say, that it is not required by any rule imposed by a superior 
power, is a corollary from our conception of sovereignty. Sover- 
eignty involves the right to determine one’s own actions — to pay or 
not to pay, to redress injury or not to redress it, at the will of the 
sovereign, subject only to the necessary conditions created by the ex- 
istence of other equally independent states. So far as questions arise 
out of contract, Alexander Hamilton states the strongest view of 
national freedom from restraint in a passage often quoted in recent 
years: 

Contracts between a nation and private individuals are obligatory, 
according to the conscience of the sovereign, and may not be the object 


of compelling force. They confer no right of action contrary to the 
sovereign will. 


So far as questions arise out of alleged wrongs by one government 
against a citizen of another, the sovereignty of one nation is merely 
confronted by another sovereignty, which is itself equally supreme 
2 


- 
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within its own limits. Wherever the true lines are to be drawn be- 
tween two mutually exclusive sovereignties, each is supreme and sub- 
ject to no compulsion on its own side of the line. Wherever there is 
infringement by one on the other there exists the right of adverse 
action, which involves no impeachment of independent sovereignty, 
but follows necessarily from the contact of two independent powers. 
Whatever modifications international lawyers urge to the broad state- 
ment of doctrine to which Doctor Calvo has given his name, so ably 
enforced by his successor, Doctor Drago, there is no effective dispute 
regarding the foundation of his main proposition, regarding the 
essential nature of sovereignty. 

The conditions under which this sovereign power is exercised 
among civilized nations do, however, impose upon it important limita- 
tions, just as the conditions under which individual liberty is enjoyed 
in a free civil community impose limitations upon individual conduct 
in matters not at all controlled by law. Municipal law does not, in 
general, undertake to compel men to be virtuous, truthful, sober, fair, 
polite, and considerate of others. Yet the existence of civil liberty 
is conditioned upon the existence of a community standard of conduct 
quite independent of legal compulsion, and extending far beyond the 
limits touched by any statute. The member of a community who 
chooses to use his individual liberty to violate that standard con- 
spicuously, meets severe punishment in the loss of respect, confidence, 
and esteem, and in the consequences of that loss. Another very effec- 
tive limitation upon conduct is the knowledge that certain courses of 
conduct quite within one’s legal rights may lead some other man to 
use his individual freedom, to do one injury. The compulsion which 
such considerations produce upon individual action is no more an 
infringement upon individual liberty than is the effect caused by the 
knowledge that fire will burn and water will drown. The individual 
in each case regulates his own conduct in accordance with his own 
will. 

The assertion of independent sovereignty of nations is but another 
expression of the individual liberty of each nation in the community 
of nations. In its practical application it is of modern acceptance, 
superseding the old idea that each nation, tribe, or group of people 
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under whatever chieftain, leader, sovereign, or government, was en- 
titled to hold such territory and exercise such control over its own 
conduct, as it could maintain by force of arms, and no more. 

The theory of independent sovereignty, entitled to be respected by 
all mankind without regard to its power to maintain itself by force, 
could find no place in the world except in coincidence with a standard 
of international conduct to which the nations generally, in the exer- 
cise of their individual sovereignty, conform, each without compul- 
sion of any other power, but voluntarily. 

The chief principle entering into this standard of conduct is that 
every sovereign nation is willing at all times and under all cireum- 
stafices to do what is just. That is the universal postulate of all 
modern diplomatic discussion. No nation would for a moment permit 
its own conformity to the standard in this respect to be questioned. 
The obligation which this willingness implies is no impeachment of 
sovereignty. It is voluntarily assumed as an incident to the exercise 
of sovereignty because it is essential to a continuance of the condi- 
tions under which the independence of sovereignty is possible. This 
obligation is by universal consent interpreted according to estab- 
lished and accepted rules as to what constitutes justice under certain 
known and frequently recurring conditions; and these accepted rules 
we call international law. No demand can ever be made by one 
nation upon another to give redress in any case but that the demand 
is met, by an avowed readiness to do justice in that case, and upon 
that demand in accordance with the rules of international law. No 
compulsion upon sovereignty is needed to reach that result. 

The only question that can arise upon such a demand is the 
question, “ What is just in this case?” In that necessary condition 
of agreement upon the underlying principle to be followed, a common 
duty is presented to both nations to ascertain and determine what is 
just. 

It is not usually a simple or easy thing to determine what is just 
as between a nation and either its own citizens or the citizens of 
other nations. Upon one conclusion all civilized nations are in 
accord — that the executive and administrative officers of govern- 
ment can not be depended upon to make such determinations. Civil- 
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ized‘ nations uniformly provide machinery for judicial decision of 
such questions so that the views of executive and administrative 
officers in rejecting claims may be reviewed and controlled. The 
grant of jurisdiction to courts or the creation of courts to exercise 
such jurisdiction is no disparagement of the officers whose views of 
what is just are thus called in question. Sovereigns and presidents 
and ministers and department officers are not insulted by such pro- 
visions, or because the common sense of justice recognizes that their 
relation to the questions which arise between the government which 
they conduct, and others, is such that they can not well be impartial. 

The whole system by which sovereign states permit themselves to 
be sued in courts vested with jurisdiction for that purpose is in 
recognition of the fundamental rule of right that none shall be a 
judge in his own case. 

The same great rule cannot be ignored when the question is 
whether the decision of a national court is to be taken as a final and 
satisfactory determination of what is just in an international case, 
to which the judge’s own country is a party. For after all judges 
are but men. They are part of the government that is called in 
question. They are subject to the influence of their environment. 
They can not always escape all the influences of popular feeling and 
prejudice in their own communities. The political fortunes of the 
very officials who appointed them to the bench or their own tenure 
of office may perhaps be at stake upon their action. They cannot 
help bringing to the bench strong tendencies and predilections in 
favor of their cwn countrymen’s ways of acting and thinking. They 
desire the approbation of their fellow citizens, and in cases of public 
interest it may be much harder to decide against than for, their own 
country. It is difficult for a foreigner to understand and avail him- 
self of their modes of reasoning, their rules of evidence and of 
procedure, and the precedents they follow. If there is a difference 
of languages a stranger is at a great disadvantage. He may often 
lose his case through not knowing how to do his part towards main- 
taining it. 

There are many circumstances varying in different countries and 
in different cases which tend to strengthen or to weaken these 
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obstacles to a satisfactory attainment of justice. The general state 
of feeling in the country of trial towards the country of the com- 
plainant and its effect upon the atmosphere of the court room, that 
every experienced lawyer knows to be so important, is one of these 
circumstances. The relative importance of the case in proportion 
to the resources of the country — whether an adverse decision would 
make a slight or a great difference to the government or the people, 
is another. Whether the action of the executive has been generally 
discussed and has assumed political importance is another. 

Every country is entitled to follow its own judgment and is not 
subject to criticism for following its own judgment, as to the degree 
of independence it shall give to its judiciary, yet it can not well be 
denied that with human nature as it is, there is less certainty of an 
impartial decision from judges removable at will in a case calling 
in question the acts of the appointing and removing power, than 
from judges whose tenure of office is not dependent upon the execu- 
tive. The decision of such a dependent court is liable to be affected 
by the same infirmities which the whole world recognizes as making 
the determination of the executive itself, an unsatisfactory method of 
concluding the search for justice. 

It should not be forgotten that it is not only desirable to have 
justice done; but also to have men believe that justice is done. That 
belief is important to respect for law among the people within each 
nation and to the maintenance and growth of respect and friendship 
between the peoples of different nations. 

Of course there are many cases falling naturally into the ordinary 
routine of national judicial procedure — cases plainly not presenting 
the elements of prejudice which would prevent reaching justice 
through that procedure. Of course there are many great inter- 
national questions which no one would ever propose to lay before a 
national tribunal. Between these two extremes there is a wide range 
of cases in which national courts may exercise jurisdiction, but to 
which the considerations that I have suggested apply. When such 
cases arise the international question is not one of compulsion or 
derogation from sovereignty, but it is: How shall two nations 
desiring to ascertain what is the truth of justice in this case reach a 
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decision? By what procedure and before what tribunal can that end 
best be attained ¢ 

If recourse to arbitration is a reflection upon national courts, the 
people of the United States have been strangely obtuse, for nowhere 
in the world, surely, is greater honor paid to the courts of justice, 
yet we have embodied in the fundamental law which binds our states 
together a recognition of the liability of courts to be affected by 
local sentiment, prejudice, and pressure. We have provided in the 
third article of the Constitution of the United States that in contro- 
versies between states or between citizens of different states the 
determination of what is just shall not be confined to the courts of 
justice of either state, but may be brought in the Federal tribunals, 
selected and empowered by the representatives of both states and of 
all the states — true arbitral tribunals in the method of their creation 
and the office they perform. 

Alexander Hamilton explains this provision in The Federalist 
in these words: 


The reasonableness of the agency of the national courts in cases in 
which the state tribunals can not be supposed to be impartial, spesks for 
itself. No man ought certainly to be a judge in his own cause, or in 
any cause in respect to which he has the slightest interest or bias. This 
principle has no inconsiderable weight in designating the Federal courts 
as the proper tribunals for the determination of controversies between 
different states and their citizens. And it ought to have the same ope- 
ration in regard to some cases between the citizens of the same state. 
Claims to lands under grants of different states founded upon adverse 
pretension of boundary are of this description. The courts of neither 
of the granting states could be expected to be unbiased. The laws may 
have even prejudged the question and tried the courts down to decisions 
in favor of the grant of the state to which they belonged. And where 
this has not been done it would be natural that judges as men should 
feel a strong predilection to the claims of their own government. 


The whole world owes too much to the Constitution of the United 
States to think little of its example. Especially the American na- 
tions, which have drawn from that great instrument their forms of 
government and the spirit of their free institutions, must regard with 
respect the lesson which it teaches. 

The proud independent sovereign commonwealths like Virginia 
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and Pennsylvania and New York and Massachusetts, which formed 
the American Union, revered their judges. They were prepared to 
give, and did give to their courts a degree of authority over them 
and over their executives and legislatures without precedent in the 
history of free government ; but they also revered justice ; they prized 
peace and concord and friendship and brotherhood between the states 
and their citizens. A century and a half of free self-government had 
brought to them the lessons and the self-restraint of experience. 
They knew the limitations of good men and the essential conditions 
of doing justice. In that great cause they allowed no small local 
jealousies to bar the way. When the ever-recurring question arises 
between submission of controversies to international arbitration on 
the one hand and insistence upon the jurisdiction of national tribunals 
on the other, the nations who look to the framers of the American 
Constitution as an example of high constructive statesmanship and 
wisdom, should not fail to find in this judgment, matter to arrest 
their attention and influence their action. 

No court in the world has greater power and independence and 
honor than the Supreme Court, established under the Constitution 
of the United States, yet our government, by international agreement, 
has submitted to international tribunals many cases which could have 
been, and many cases which already had been, decided by that great 
court. For example, the cases of the Peterhof, reported in Wallace’s 
Reports, Volume 5; the Dashing Wave (5 Wallace); the Georgia 
(7 Wallace); the Isabella Thompson (3 Wallace); the Pearl (5 
Wallace); the Adela (6 Wallace), had all been decided by the 
Supreme Court, and they were resubmitted to an international 


tribunal, which decided them in the same way the court had decided 
them. 


The cases of the Hiawatha (2 Black), the Circassian (2 Wallace), 
the Springbock (5 Wallace), the Sir William Peel (5 Wallace), the 
Volant (5 Wallace), the Science (5 Wallace), had all been decided 
by the Supreme. Court, and they were resubmitted to an international 
tribunal, which decided them adversely to the decisions of the court, 
and the United States complied with the decisions of the arbitral 
tribunal. 


— 


= 
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It is true that the rule is undisputed that where there has been a 
denial of justice in national courts their decisions are not to be held 
conclusive, and arbitration or other further action may be called for. 
Unfortunately it has been necessary often in the past to invoke this 
rule; but it is an unsatisfactory rule and injurious in its effects. It 
involves an indictment and trial of the judicial system under which 
the denial of justice is alleged to have occurred. It involves asper- 
sions upon government, imputations upon high officials, incitement 
to anger and resentment, and tends to destroy rather than to preserve 
good feeling and friendship between the nations concerned. 

The better rule would be, to avoid the danger of denials of justice, 
and to prevent the belief that justice has not been done, which must 
always possess the parties defeated in a tribunal suspected of par- 
tiality, by submitting in the first instance to an impartial arbitral 
tribunal all such cases as are liable to be affected by the consid- 
erations I have mentioned. 

And the reason of such a rule would require that when such cases 
have been decided already by national courts, and the impartial 
justice of the decision is seriously questioned, upon substantial 
grounds, they should be resubmitted to an arbitral tribunal, not for 
proof that justice has been denied, but for rehearing upon the merits 
because self respect and intelligent self-interest forbid a nation to 
shelter itself behind decisions of its own courts that rest under thé 
imputation of partiality, or to be content with any but the best 
means and the most sincere effort to learn what is just in order that 
the nation may do what is just. 


Mr. Root. Before proceeding with the regular programme, the 
Secretary wishes me to make the following announcements: 

The President’s reception to the Society will occur on Saturday 
afternoon at 1 o’clock, in the East Room of the White House, in- 
stead of at half-past two, which is the time stated in some of the 
programmes or circulars. ' 

The Executive Council of the Society will meet this afternoon at 
half-past four in the Library near the F Street entrance of the hotel. 
The Society will hold its annual business meeting at half-past two 
Saturday afternoon in this room. 
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The Editorial Board of the Journal will meet at half-past four, 
Saturday afternoon, in the Library, near the F Street entrance of 
this hotel. 

There should be an appointment of a nominating committee to 
suggest the name of some person suitable for election as honorary 
member for this year. The committee should report to the Execu- 
tive Council at its meeting this afternoon. I do not recall how that 
committee is to be named. Is it your pleasure that the President 
shall name the committee ? 

A Memser. I move that that power be conferred upon the Presi- 
dent. 

Mr. Roor. If there is no objection, the chair will exercise the 
power and name General Horace Porter, Hon John W. Foster, and 
Prof. N. Dwight Harris. 

Members of the Society are urged to register at the desk in the 
rear of the room as early as possible, in order to secure their banquet 
tickets, and to obtain cards admitting them to the President’s recep- 
tion. It is necessary that the banquet tickets be secured at once, in 
order that the hotel may make preparations sufficient to cover the 
number who may come. These tickets must be secured to-day. 

The topic for discussion this morning is: “Arbitration as a ju- 
dicial remedy: an examination of concrete cases actually submitted 
and decided by arbitration: how far they are of a judicial character 
and how far they have been governed by diplomatic convenience.” 

The first speaker is Hon. John W. Foster. 

: : 


ADDRESS OF MR. JOHN W. FOSTER, 
OF WASHINGTON, D. C. 


Mr. President and Gentlemen of the Society: For the discussion 
of this morning, I was called upon at a late date to act as a substitute 
for a gentleman of high standing and a jurist of repute, whom it was 
hoped would take part in the discussion; and the disappointment in 
that regard explains my presence on the floor. 

In the discussion of the topic set down for the session of this 
morning, I have been assigned the task of considering the British- 
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American cases which have been submitted to arbitration, with a 
view to draw such lessons therefrom as their experience may suggest. 

In the latitudinarian sense in which Benjamin Franklin declared 
to Joseph Quincy, in 1773, that “there never was a good war or a 
bad peace,” we are justified in saying that the general results of arbi- 
tration between the two Anglo-Saxon nations have been beneficial. 
But we could hardly say they have been satisfactory. It is a fact of 
, great moment that for nearly a hundred years our government has — 
been able through the peaceful methods of diplomacy and arbitration 
to adjust all disputed questions with Great Britain, the country with 
which we have had, more than any other nation, the most intimate, 
intricate, important, and irritating relations. And, yet, when we 
come to examine the tribunals of arbitration created by these two 
countries we find that their decisions fall far short of the judicial 
character of our higher domestic tribunals, and that their proceedings 
are not marked by that impartial temper which we expect from our 
national courts of last resort. 

The arbitration of the Venezuela boundary dispute was an Anglo- 
American submission in fact, although the seat of the controversy 
was in foreign territory. Two British and two American members, 


and one Russian as umpire or president, constituted the tribunal ; 
the American members being Chief Justice Fuller and Justice 
Brewer of our Supreme Court. Ex-president Benjamin Harrison 
as senior counsel made the closing argument, and in the course of it 
he addressed the following appeal especially to the president of the 
tribunal, the Russian member: 


Mr. President, it has been to me a matter of special interest that 
the President of this Tribunal, after his designation by these two 
contending nations for that high place, which assigned him the duty 
of participating in practical arbitration between nations, was called 
by his great sovereign to take part in a convention [the first peace 
conference at The Hague of 1899] which I believe will be accounted 
to be one of the greatest assemblies of the nations that the world 
has yet seen, not only in the personnel of those who are gathered 
together, but in the wide and widening effects which its resolutions 
are to have upon the intercourse of nations in the centuries to come. 

And there was nothing, Mr. President, in your proceedings at 
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The Hague that so much attracted my approbation and interest as 
the proposition to constitute a permanent Court of Arbitration. It 
seems to me that, if this process of settling international difficulties 
is to commend itself to the nations, it can only be by setting up for 
the trial of such questions an absolutely impartial Tribunal. If 
conventions, if accommodations, and if the rule of give-and-take are 
to be used, then let the diplomatists settle the questions. But when 
these have failed in their work, it seems to me necessarily to imply 
the introduction of a judicial element into the Tribunal * * * 
My thought is that the success of a general arbitration scheme turns 
upon the question: Is it possible to organize an international Tri- 
bunal upon that basis ? 


He then proceeded at some length to examine the spirit and func- 
tions of law which, he declared, “ administered by just, impartial, 
and able judges, is the cornerstone upon which all domestic and 
social security and peace rest. This is especially brought home to 
us in this time when dissensions and distractions * * * come 
to disturb the nations.” After quoting from Hooker’s panegyric on 
law and Lord Stowell’s declaration of the duty of a judge in all 
international questions, “ not to deliver occasional and shifting opin- 
ions to serve present purposes, or particular national interests, but 
to administer with indifference that justice which the law of na- 
tions holds out without distinction to independent states;” Mr. 
Harrison then made a statement which I think it opportune to repro- 
duce at this time when the British government is engaged in its 
fierce rivalry with Germany to maintain by predominance of force 
its supremacy on the seas. He said: 


If I were to ask an intelligent Englishman today who had thor- 
oughly imbibed the spirit of her great institutions, in what Great 
Britain’s fame mostly consisted, and upon what it must depend, I 
think he would answer me that her glory was in the evolution of the 
system of the Common Law, and in the judicial tribunals which she 
has constituted to administer it; and not to be derived from the 
stricken field, so many of them the world around, where the Union 
Jack has been borne over vanquished foes. 


With the instincts of a highly trained judicial mind and with 
the ardent devotion which some who hear me know he had for his 
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profession, the American lawyer in Paris pleaded with good reason 
for a high ideal for the tribunal then ‘about to be created at The 
Hague, and for the application of the principles for which he con- 
tended by the international court before which he had brought his 
country’s case. But his appeal proved to be without avail. The 
British and American members of the Court held to the positions 
taken by their respective governments, and the Russian umpire 
sought to find a middle ground which would be the least distasteful 
to his colleagues. He was not a lawyer by profession, but had re- 
ceived his training in the Russian foreign office, which had enjoyed 
the reputation of that high respect for judicial principles taught 
by Hooker and practiced by Stowell, and his decision was one of 
expediency and compromise. While it was largely in favor of the 
British contention, it was quietly understood at the time that it 
would have been even more in that direction but for the firm atti- 
tude of the American members. 

The northwestern boundary arbitration as to the Canadian frontier 
line is another illustration of the-failure of that method to secure 
a judicial determination of the question in controversy. For more 
than a generation after the treaty of peace and independence of 
1783, which sought to accurately fix the boundary, the subject was 
a perennial cause of irritation and dispute, and after it had failed 
to yield to the efforts of diplomacy and commissions, it was sub- 
mitted to the arbitration of the King of the Netherlands in 1828. 
At the end of three years he made an award, recommending a line 
which he did not claim was in conformity to the treaty, but was 
avowedly one of convenience or compromise. The government of 
the United States held that the decision was a departure from the 
terms of the submission, and upon the advice of the Senate and with 
the consent of Great Britain, the award was not accepted. The sub- 
ject went back again into diplomacy and after ten years more of 
wrangling a settlement was reached through negotiation. In that 
settlement a compromise line had to be accepted, which was per- 
fectly proper in diplomacy, but entirely out of place in a judicial 
submission. 
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One of the causes for the failure in so many instances to secure 
a judicial determination of questions submitted to arbitration, is 
the practice of the litigating governments in placing upon the tri- 
bunal as judges their own citizens or nationals. The Bering Sea 
or Fur-Seal arbitration of 1893 in Paris was one of the most august 
and able tribunals ever constituted between nations. The members 
of the court consisted of three of the first jurists of France, Italy, 
and Sweden, a member of the highest judiciary and a member of 
the Privy Council of Great Britain, and Mr. Justice Harlan and 
Senator Morgan as representatives of the United States. The Amer- 
ican counsel were Messrs. E. J. Phelps, James C. Carter, Frederic 
R. Coudert and Judge Blodgett; and on the part of Great Britain 
Sir Charles Russell, Sir Richard Webster, both of whom afterwards 
held the post of Lord Chief Justice of England, and Mr. Christopher 
Robinson, the leader of the Canadian bar. 

Mr. James C. Carter, at the time the recognized head of the New 
York bar and one of the ablest lawyers our country has produced, 
addressed a letter to the Secretary of State after the adjournment 
of the tribunal, containing his observations on the proceedings and 
results of that body. I feel that no apology is necessary if I make 


somewhat full extracts from that letter apropos of the subject we 
have under consideration. He writes: 


In the first place, I am glad to be able to feel, more clearly now 
than ever before, that each and every of the Arbitrators has been 
actuated by a sincere desire to do what was just and right; and the 
attention which they exhibited towards counsel during the argument 
has been exceeded, if possible, by the devotion which they have 
manifested in their deliberations with each other. I do not think 
that a better body of men, in themselves considered, could have 
been selected. At the same time I imagine that the English Arbi- 
trators on the one side, and the American on the other, have been 
as partisan in their feelings and their action as if they had been 
counsel. This we might have known from the start would be the 
case; but we have always indulged the illusion that they would, at 
least to some considerable extent, rise above the natural bias created 
by their position and perform the office of the judge. But this 
dream has not been realized. There is no contrivance and no situa- 
tion which will make a man a suitable judge in his own case. 








30 


This circumstance of partnership in the members of the Tribunal 
has had an effect far other and greater than the simple one of dis- 
qualifying them from being judges. It has made it impossible for 
the neutral Arbitrators to be judges. To make a decision absolutely 
in favor of one side and absolutely against the other side, however 
the merits of the case might require it, could not but seem to be neu- 
tral Arbitrators as putting under their feet and humiliating men with 
whom they had sat for five months under the most friendly rela- 
tions. This is almost too much to expect from men. Compromise 
of some sort seems to have been the necessity of the situation; and 
when this is said, it means that the Tribunal was no Court at all, 
but a body of men aiming to reach a solution which would either 
equally please, or equally displease, the contending parties. Our 
friend Judge Hoar of Massachusetts is said to have observed that 
the circumstances which he felt to be the most disagreeable to him 
in his official life was that he was never able to decide against both 
the parties. A place on the present Tribunal would have suited him 
to a charm. 


After reviewing at some length the manner in which the tribunal 
disposed of the questions submitted, Mr. Carter continues his obser- 
vations, as follows: 


But how stands international law after this shaking up, and how 
stand the feasibility and expediency of international arbitration ? 
These are important considerations, and, in the minds of some, more 
important than the material interest involved. In my judgment 
they have both been very seriously damaged. As for international 
Jaw, the conclusion acted upon and established, so far as the action of 
this Tribunal could establish it, is that there is a chasm, impassable 
by a judicial tribunal, between what is morally and legally right; 
that international law accordingly is not a part of the science of 
morality, but constitutes a wholly different scheme, governed by 
some principle, God knows what; that when you have shown a 
thing to be right and that there is no law against it you have not 
gone far enough: you must still show that the proposition has at 
some time or other been received and adopted by the consent of 
nations, manifested, God knows how, as a part of international law. 
From which it follows that because you can not decide a thing to be 
right which is simply right without more, you must decide it to be 
wrong! A more erroneous or more degrading view of international 
law has, I venture to say, never been suggested. 
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Those who may think this award has been reached in the manner 
above described will regard it as very unfavorable to the prospects 
of internation arbitration; but for my part I do not think it ought 
to have this effect. The result does not seriously impair my hope 
or confidence in the expediency of this method of settling many in- 
ternational disputes. The trouble has arisen from the manner in 
which the Tribunal was constituted and the form in which the ques- 
tions submitted to it, were made up. Nobody can be said to be at 
fault for this, because the circumstances could hardly have been 
foreseen. We have had no sufficient experience to guide us. But 
we now ought to know that the maxim that a party can not be a 
judge in his own cause finds no exception in international contro- 
versies. Courts at the best are very imperfect contrivances, and the 
best of judges are wholly useless as such if the conditions with which 
you surround them are not the most perfect that can be devised. 


In making these observations, Mr. Carter may have had in mind 
the exhibition of partnership in that even greater arbitration tri- 
bunal at Geneva of 1872. The American member of that body, 
Charles Francis Adams, is credited with having acted with judicial 
composure and impartiality; but not so Sir Alexander Cockburn, 
Lord Chief Justice of England, the British member of the court. 
He openly avowed that he was “ sitting on this tribunal as in some 
sense the representative of Great Britain;” and when criticised 
by public men in England for assuming such an attitude, a member 
of the cabinet approved his action in Parliament, by characterizing 
him as “the representative of the Crown, sent forth to discharge 
his duty to his Sovereign and maintain the honour of his country ” 
— a declaration from which strong dissent was uttered, the assertion 
being made that the agent and counsel of Great Britain were the 
proper “ defenders of the honour of the country, and that it would 
be a libel on the Lord Chief Justice to insinuate that he would un- 
dertake the office of going to Geneva nominally in the character of 
Arbitrator, but really to act as an advocate and plenipotentiary of 
this country.” 

And yet such was his conduct. Mr. Caleb Cushing, one of the 
American counsel, records that he “ frequently in the course of the 
Conferences acted as a party agent rather than a judge” and at the 
adjournment refused to sign the award and created quite a scene, 
deseribed by Mr. Cushing, as follows: 
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The instant that Count Sclopis [the president of the tribunal] 
closed, and before the sound of his last words had died on the ear, 
Sir Alexander Cockburn snatched up his hat, and, without partici- 
pating in the exchange of leave-taking around him, without a word 
or sign of courteous recognition for any of his colleagues, rushed 
to the door and disappeared, in the manner of a criminal escaping 
from the dock, rather than of a judge separating, and that forever, 
from his colleagues of the Bench. 


Other less conspiciousy but just as instructive, acts of partner- 
ship might be cited in commissions of arbitration where the United 
States has been a party. One other instance must suffice. In the 
claims commission with Mexico under the treaty of 1868, the Amer- 
ican and Mexican commissioners so frequently disagreed, that at 
last it came to be the practice to send all cases to the umpire, Sir 
Edward Thornton, without even the trouble of preparing opinions. 
And yet, notwithstanding the many evidences of the unwisdom of 
the practice, I am sorry to see that the United States and Great 
Britain are persisting in placing on their tribunals of arbitration, 
even when sent to The Hague, representatives of their respective 
countries, as shown in the composition of the recent fisheries tribunal. 

Another argument in favor of the creation of a permanent and 
impartial judicial tribunal drawn from the experience of the United 
States is in the conflicting interpretations of international law as 
announced by these. numerous isolated courts or commissions. Sir 
Frederick Bruce, the British minister at Washington, was chosen 
to act as umpire between the United States and Colombia, and later 
Sir Edward Thornton as umpire between the United States and 
Mexico. And yet the decisions of these two British diplomats were 
in some cases based upon diametrically opposing principles. 

But the most striking example of these conflicting opinions, claim- 
ing to be based on international law, was shown not long ago at 
Caracas. As a result of the intervention of the United States in 
the blockade of Venezuelan ports by certain of the European powers 
in 1902, ten separate arbitration commissions were organized to 
adjust the claims of that number of nations against Venezuela, and 
they held their sessions at Caracas almost concurrently. But they 
acted entirely independent of each other, and it was found after 




















33 


the conclusion of their labors that a great contrariety of opinions 
had been rendered. In one of the commissions a claim was dis- 
allowed, as not warranted by international law. In another com- 
mission a claim of similar character was allowed. The nation, the 
claim of whose national had been rejected by the first commission, 
having a treaty with Venezuela stipulating for the treatment of 
“the emost favored nation,” made a demand upon Venezuela for 
the payment of the same on the ground that the claim of another 
national had been allowed by the second commission, and’ that its 
national was entitled to equally favorable treatment — certainly an 
extreme and novel application of the most favored nation treatment. 
And yet I have been informed, upon what I regard as good author- 
ity, that the demand made has been followed by an intimation that, 
if not allowed, it will be supported by a naval demonstration. 

Another disadvantage arising from the non-existence of a perma- 
nent international judicial tribunal, to which all the nations may © 
resort and secure a uniform and authoritative exposition of inter- 
national law, is the fact that the nations who are parties to these 
independent arbitration commissions or courts regard their decisions 
as only binding upon them in the special cases submitted by them, 
and do not consider themselves as under any obligation to respect 
the principles announced in the awards in their future conduct. 
For example: A number of the Spanish American countries, as 
Mexico, Chili, Venezuela, etc., have provisions in their constitu- 
tions or laws which require that all foreigners who enter into con- 
tracts with or accept concessions from them shall not resort to diplo- 
matic intervention for alleged violations, but must seek redress in 
the national tribunals and be governed by their decisions. 

In arbitration commissions to which the United States has been 
a party, it has been decided repeatedly that a foreigner is bound 
by the laws above cited of the country with which he voluntarily 
enters into contractual relations, and that he is not entitled to main- 
tain before an arbitration commission a suit for damages arising 
out of such contracts. And yet the government of the United States 
in its recent relations with Venezuela has disregarded this prin- 
ciple announced by arbitration commissions to which it was a party 
3 ‘ 
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and has caused the president of the country to be made an inter- 
national outlaw. Hardly could it be possible to present a more ur- 
gent argument for the creation of an impartial and permanent inter- 
national judicial tribunal, whose decisions would come to be accepted 
as correct principles of international law respected by all nations. 

A further reason for the establishment of a permanent interna- 
tional arbitration tribunal may be found in the great expense’ which 
has attended the separate Anglo-American arbitrations. In such 
eases the entire expenses of the tribunals, including the compensa- 
tion of the judges and other officers of the court, are borne in moities 
by the litigating governments. The Fur-Seal arbitration at Paris 
cost the United States alone the sum of $230,000. The expense 
to the United States of the Alaskan Boundary tribunal at London, 
which was unusually brief in duration, covering only eight months, 

was $100,000. Under the method now pursued at The Hague, 
' in accordance with the existing treaty, the litigating parties have 
to bear the expense of the judges and other officials. It was stated 
during the last Peace Conference that no government could bring 
a case of any importance before a Hague tribunal without an expense 
of at least $100,000. It will be seen at once that such a charge 
must be a serious impediment to a free resort to such a court by 
the smaller nations. Should a permanent tribunal be organized by 
the united action of the powers the cost of its maintenance would 
be met by a fund contributed by them, and the expenses of litigants 
in an arbitration at The Hague would be thereby largely reduced. 

In closing this review of the American cases of arbitration and 
in pointing out the defects of the existing system, I would not have 
it understood that I condemn the general results of these arbitra- 
tions. As I said at the outset, they have been beneficial, and some 
of them have been governed by a spirit of impartiality and their 
decisions have been of a judicial character. But the defects of the 
system are so serious that they call for the reform to be found in 
a permanent international tribunal. 


[General Porter here took the chair. ] 
The Cuareman. Dr. Luis Anderson, the Secretary of Foreign 
Affairs of Costa Rica, has prepared a paper, which was to follow 











35 


the very admirable paper just read by Hon. John W. Foster; but 
as Dr. Anderson was not able to be present he has sent the paper 
to the Secretary of the Society, and it will be printed in the pro- 
ceedings.* 


ADDRESS OF MR. LUIS ANDERSON, 
OF COSTA RICA. 


The savage kills the adversary who disputes what he believes his 
own; the civilized man takes his adversary before a tribunal. If 
nations act as the savages do,-it is because there are no tribunals. 
Constitute tribunals, and the nations, guided by their primordial 
interest, will submit their disputes to them, instead of strangling 
one another in mutual strife. — Emite Lave eye. 


This thought of the great French writer tallies, in no mean de- 
gree, with the observation of the illustrious philosopher, Herbert 
Spencer: “ The manifestation of justice is, and ought to be, in pro- 
portion to the development and excellence of the organism.” Justice 
is, in fact, nothing more than the full and actual realization of right, 
by means of which alone every individual can receive what is his 
due, without the slightest limitation, and without the slightest 
addition. This is the principal road, perhaps the only road, to that 
lofty end, towards which civilization advances — the establishment 
of the reign of liberty and peace among individuals and among na- 
tions — liberty and peace, towards which the human spirit con- 
stantly aspires, and without which man would strive in vain to 
fulfill the high social mission for which Nature has fitted him. 

Liberty and peace, then, are the chief end of civilization; and 
they can not be attained so long as right is outraged in any manner 
whatever. A transgression of right is a violation of the principles 
of liberty and peace; for it implies violence, which is contrary to 
liberty, and it incites resistance and rebellion, which are contrary 
to peace. Thus we see that Justice with her scales, balancing and 
distributing with rigid impartiality, is the chief factor in civilization. 

In the present high stage of progress, when man has left behind 
him the long centuries of sickening wars, internecine feuds and 


1 The paper was not read at the meeting, but ordered printed, and is here given. 
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painful vicissitudes, when he has passed so many stages of evolu- 
tionary growth, from the days when, like inferior organisms, he 
satisfied his desires and settled his disputes by mere individual 
strength of limb, and made the earth “ a world of plunder and prey,” 
through all those later ages, when he practiced, under specious dis- 
guises, the same oppression and robbery, the time has come when 
reason is endeavoring to recognize justice as the only genuine media- 
tor between the nations, when the powers must bring their disputes 
before the judgment-seat of arbitration, the same as individuals 
learnt, when the foundation-stone of present social life was laid, to 
appeal to the intervention of a third party, instead of having re- 
course to the strong hand, impelled too often by that “ wild justice ” 
which Bacon describes. 

Man’s development, in this respect, has been remarkably slow. 
From the spurious justice of the early ages, which, of course, was 
no justice at all, but individual and ruthless vindication of self, 
man passed, little by little, through the various stages of improve- 
ment, until a host of precedents, of arguments and considerations 
became the immediate basis for recognized codes, until legal tribunals 
were constituted, and recognized as trustworthy and irrefutable 
arbitrators between individuals. Thus society has reached its present 
state of excellence. 

But, though there are good courts of appeal, and good codes of 
law for the affairs of individuals, there are none yet for the affairs 
of nations. Those political entities called nations, must, like indi- 
viduals, subject themselves at times to the examinations and decisions 
of neutral tribunals. Like individuals, they have their particular 
prejudices, partialities, interests and idiosyncrasies; like individuals, 
they are liable to err grossly, and to confound right with wrong; and, 
like individuals, they outlive their wild, impulsive youth, and be- 
come capable of mature reflection. 

It is true that there has been no mean progress in the history of 
international arbitration. When the first crude form of arbitration 
was established, it was the first step in the career of international 
justice; and, even a skeptical Heraclitus must admit that the arbi- 
tration of bygone eras, defective though it was, decided many intri- 
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cate cases more or less satisfactorily, thus avoiding ferocious con- 
flicts, long years of fruitless discussions and of mutual animosities. 
Arbitration is now universally acknowledged to be necessary to 
the well-being of nations as well as of individuals; and, if we are 
not mistaken, the day is near when no civilized nation will appeal 
to arms before appealing to arbitration, for the natural tendency 
of mankind is towards liberty and peace; and it is absurd to think 
that national dignity and pride can reasonably be opposed to arbi- 
tration, for, as Carnazza Amari says: “ States do not lower their 
dignity by appealing to arbitration: nobody lowers his honor by 
trying to establish the reign of justice and right.” 

Though the arbitration of the past centuries has been productive 
of much good, the beneficent effects of which are seen in every chap- 
ter of universal history, it is no less true that such arbitration is, 
in a great degree, unsuited to the exigencies of modern days. Ju- 
dicial courts must now take the place of the old political system of 
arbitration; equity must take the place of statecraft; the dry light 
of logic must take the place of diplomacy. 

Justice is not a conventional term, invented by mankind as a 
motive for maintaining social order, resolving all mala in se into 
nothing more than mala prohibita, and making “ expediency ” synony- 
mous with “moral right.” It is an absolute principle, the basis 
of national endeavors, and having all the intrinsic importance which 
Carlyle continually claimed for it. The walls of defense that jus- 
tice has placed around every right, are, and must be considered, 
stronger than adamant. The voice of justice still says “ Thou shalt ” 
and “ Thou shalt not,” and she brooks no sort of compromise what- 
ever. He that claims an inch too much, and he that cedes an inch 
too little, are equally condemned by her inexorable code; nor can 
human ingenuity invent a way to elude her searching eye, or per- 
plex her lucid mind. 

It must be remembered, furthermore, that an arbitrator, apart 
from his purely intellectual duties, apart from the circumstance that 
his interest should be connected with his virtue, to use the felicitous 
language of Alexander Hamilton, should certainly have an instinc- 
tive understanding of the feelings and opinions of all parties, a 
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sympathy even with the most insignificant of them, a delicate tact 
in doing stern justice, with as little hurt as possible to the suscep- 
tibilities of others. This often places him in a very trying posi- 
tion ; and, it is not at all impossible for a very wise decision coming 
from a very clear-headed arbitrator, to be given with so little tact, 
that it inflames anew the passions of one or more of the disputants, 
opens fresh questions, re-opens closed ones, and even leads to very 
unexpected and very disagreeable consequences. A decision from 
a judicial tribunal is exposed to no such risk. Nations, like indi- 
viduals, are always disposed to pay far more respect to the final 
decision of a legal arbitrator than to the opinion of one who only 
assumes judicial functions for the nonce. The one speaks with the 
prerogative of a judge whose uprightness is generally acknowledged ; 
the other speaks merely as a disinterested person, whose upright- 
ness is not so easily taken for granted. The decision of the one is 
understood to be based on knowledge and copious induction ex aequo 
et bono; the decision of the other is understood to be based on what 
to him appears equitable. The decision of the one has all the dignity 
of austere jurisdiction, and all the dignity of learning and of rea- 
son; the decision of the other may or may not have these claims to 
respect and confidence. 

Robertson, the historian, speaking of European civilization in the 
twelfth century, says: 


When the forms of legal proceedings were fixed, when the rules 
of decision were committed to writing, and collected into a body, law 
became a science, the knowledge of which required a regular course 
of study, together with long attention to the practice of courts. 
Martial and illiterate nobles had neither leisure nor inclination to 
undertake a task so laborious as well as so foreign from all the occu- 
pations which they deemed entertaining, or suitable to their rank. 
They gradually relinquished their places in courts of justice, where 
their ignorance exposed them to contempt. They became weary of 
listening to cases, which grew too intricate for them to comprehend. 
Not only the judicial determination of points which were the sub- 
ject of controversy, but the conduct of all legal business transac- 
tions, was committed to persons trained by previous study and ap- 
plication to the knowledge of law. An order of men, to whom their 
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fellow-citizens had daily recourse for advice, and to whom they 
looked up for decision in their most important concerns, naturally 
acquired consideration and influence in society. 


In the same manner, may some future historian, writing on the 
reform of arbitration in the twentieth century, point out that, when 
it was recognized that many questions of international interest re- 
quired much judicial knowledge, much close study, and legal pro- 
cedure, it became manifest that disputes between nations could no 
longer be settled by purely political or diplomatic persons, who, at 
times, destitute of the special qualifications required to deal with 
the questions, had neither the time nor the inclination necessary to 
acquire those qualifications. The Department of State at Washing- 
ton speaks the language of wisdom in saying that “ international 
disputes ought to be settled by courts of publicists and jurists.” 

It is not without much complacency that we state, speaking of 
arbitration, that the Latin American nations have had recourse more 
frequently than other nations, to that civilized and humanitarian 
means of solving their difficulties, both in questions between them- 
selves alone, and in questions between any of them and other powers. 
In the dawn of independence, those patriots who flung wide the 
gates of the new régime always had in mind the express under- 
standing that all differences and controversies in Latin America 
should be settled by arbitration; and that noble hope and expecta- 
tion of theirs, has been respected by their posterity. A South Amer- 
ican writer has said, very justly: “If arbitration were not gen- 
erally accepted as a fundamental principle of international law, it 
would still be recognized as such in Latin America.” It is true 
that this great principle has been violated occasionally, and, in all 
probability, will be violated again; but it is no less true that this 
principle is as a torch which illumines international relations. 

A recapitulation of all the Latin American cases that have been 
settled by arbitration, and an exhaustive examination of them, to 
find out in what particulars they were of a juridical character, and 
in what particulars they were of a diplomatic character, would be 
too extensive a task, beyond the limits of this paper. It will be 
quite sufficient, we think, to devote a few minutes’ attention to some 
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cases, diverse in character, which have been dealt with; and it seems 
to us that this will give a correct notion of the variety and import- 
ance of the questions, and of the manner in which the appointed 
High Judges discharged their arbitral functions. 

No. 1. 1838. It happened that a few French subjects resident 
in Mexico, appealed to their government against the Mexican Re- 
public, for damages which, as they alleged, had been suffertd by 
them, when the country was in a state of revolt. France demanded 
indemnification, which Mexico refused to give; whereupon a French 
fleet appeared in the Gulf of Mexico, and blockaded the town of 
Vera Cruz, Mexico, in retaliation, declared war, and expelled all 
French subjects resident in the country; and the French squadron 
immediately bombarded and took the fortress of San Juan de Ulta. 

To come to a settlement of the difficulties, and have some clear 
understanding as to indemnification or restitution mutually de 
manded, he two governments agreed to submit the matter to Her 
Majesty, Queen Victoria of Great Britain. In 1844, the arbitress, 
in a very brief sentence, declared that the acts of both France and 
Mexico, were legitimate, and that consequently neither the one nor 
the other had the right to any compensation whatever. 

This sentence, not based, it is true, on any minute exposition of 
principles, nor on any profound juridical considerations, was yet, 
it is clear, inspired by an elevated and philanthropic spirit of states- 
manship, and tended to establish peace between the two nations, 
without casting the shadow of an imputation on either. Notwith- 
standing the noble aims which inspired this award, we can not con- 
sider it as of a judicial character, having all the virtue which belongs 
to such decisions. 

No. 2. 1821. At the time when the greater part of Latin America 
was in rebellion against Spain, an American ship from Canton, the 
Macedonian, laden with various classes of merchandise, arrived at 
Callao by permission of the Spanish Viceroy in Peri; but the 
captain, finding that the port was being blockaded by the Chilians, 
who, at war with the mother country, were also at war with the 
Peruvian royalists, obtained permission to steer for the port of 
Arica, where he disembarked and sold his merchandise. The money 
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got by the sales, was entrusted to some officer to be carried to Arequipa 
by land; but Chilian troops happened to meet the bearer, whom they 
attacked and robbed. Twenty years after, the government of Wash- 
ington started a claim against Chili; and both governments agreed 
to submit the contention to His Majesty, the King of Belgium, 
authorizing him to investigate the facts and circumstances ex aequo 
et bono, and to decide definitely whether the claim, or any part of it, 
was just or not. The arbiter, after studying all the information 
that it was possible to gather, declared that the claim was just in 
part, and pointed out the exact amount of capital and of accumu- 
lated interest which Chili was bound to pay to the United States. 

Considering the precision of the whole sentence, and especially the 
carefulness with which the arbiter showed the exact sum of money 
that one of the powers had to receive, it seems that the proceeding 
was strictly a legal one. His Majesty was acting with full powers 
ex aequo et bono; and it must be taken into account that much of the 
merchandise in the Macedonian belonged to Spanish subjects, that 
Chili was at war with Spain, represented by the Viceroy in Pera, 
and that, in.order to arrive at a purely judicial decision, it was 
necessary to determine with exactitude, what amount of merchandise 
belonged to the subjects of each of the nations concerned, and so 
what indemnification or restitution was due to each. This was what 
the arbiter did, and his decision showed legal subtlety and judicial 
wisdom. — 

No. 3. 1864. In 1860, a British subject, Captain White, was 
arrested and imprisoned in Perf, on a charge of having attempted 
to assassinate the president of that country. There not being suffi- 
cient evidence to support the charge, he was released, but expelled 
from the country. Thereupon Great Britain demanded indemni- 
fication, and, as Peri considered the demand illegal, the case was 
submitted to the Senate of Hamburg. The arbiters, after studying 
the matter carefully, in the light of that legislation according to 
which the Peruvian gavernment had acted, pronounced that they 
saw no irregularity in the conduct of Peri; and, it does not seem 
unreasonable to suppose that sufficient evidence was found to sns- 
tain the suspicion which the Peruvian authorities had harbored 
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against Captain White. Based, as the sentence was, on those laws 
of Perf which were applicable to the case, we must consider it a 
judicial one. 

No. 4. 1870. When Montevideo, a port of Uruguay, was block- 
aded by the naval forces of the Argentine Republic, six trading- 
vessels of the British navy were refused entrance there. Great 
Britain claimed indemnification, and, the Argentine Republic re- 
fusing to give it, the contending powers submitted the question to 
the President of Chili. On the 1st of August, 1870, the arbiter 
declared, in accordance with the advice of the supreme court of his 
country, that the Argentine Republic was not bound to indemnify 
for the damages said to have been sustained by the aforesaid British 
subjects. Such a case, it is clear, does not require any minute inves- 
tigation; the matter is simply explained by the circumstance that 
the countries Uruguay and the Argentine Republic were in a state 
of war, and that the declaration of the blockade of Montevideo had 
been made in due form. The arbiter merely had to bring to the case 
the test of international law. The rights of belligerents in such a 
case as this, are sustained, in very definite terms, by. the law of 
nations. So that the decision of the president of Chili must be 
considered nothing else than a juridical sentence. 

No. 5. 1872. On the 10th of July, 1872, a Peruvian bark, 
the Maria Luz, set sail from Macao, having on board 225 coolies, 
who, according to contract, as it was believed, were going'to labor in 
Peri. The ship put by stress of weather into a Japanese port, 
where some of the coolies disembarked and escaped. As they 
affirmed, with the utmost solemnity, that they had been treated 
cruelly on board, and that they were being carried by force, the 
Japanese government instituted criminal proceedings against the 
captain, detained the ship, sold it, to avoid the expenses of keeping 
it, and deposited the price received, to be delivered to the owners, or 
others who were legally concerned. Perf claimed damages, and 
Japan refused to acknowledge the claim, protesting that her pro- 
ceedings had ‘all been just. The question was submitted to His 
Majesty, the Emperor of Russia, who declared, in his sentence of 
May, 1875, that the claim of Perf was altogether illegal. 
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We do not know what were the particular arguments which led 
to this decision ; indeed, we are not aware whether the arbiter gave 
publicity to any, or not; but, considering the stories related of those 
days, in this connection, and many notorious occurrences in Peri 
especially, we can not but think that His Majesty’s decision was a 
very just one. Some years before the Maria Luz affair, the virtuous 
indignation of many of the European nations was aroused against 
that slave-trade which was known in Latin America as “ la trata,” 
and wise and philanthropic ‘statesmen declared uncompromising 
hostility against it. In this odious traffic, many natives of the 
African coasts were ensnared, and many were dragged forcibly, into 
ships, and were carried to the Spanish colonies to labor as slaves; 
and, it is to be borne in mind that this state of things existed many 
years after the titanic hand of immortal Lincoln had swept away 
from North American civilization the shackles and fetters and 
scourges of slavery. At the time of the seizure of the Maria Luz 
by the Japanese authorities, there was this sort of traffic in Peri; 
many men were being carried from eastern shores, to work like 
beasts of burden on Peruvian plantations, and on that railway which 
the government had recently undertaken to make. And, though it 
could not be proved that all the individuals taken to Peri, to serve 
the government and the landed aristocracy of that country, were 
forced to be nothing more than “ hewers of wood and drawers of 
water,” it seems almost certain that they could, with much reason, 
complain of rather harsh treatment, both on board ship and under 
the Peruvian farmers and overseers. Therefore it is that, though 
it may not be easy to show that the decision of His Majesty, the 
Emperor of Russia, was based on any very elaborate juridical inves- 
tigation and exposition, yet we warmly commend it, as having been 
inspired by a high sense of justice, and a noble spirit of humanity. 
It is a decision, which, considering all the circumstances that called 
it forth, can not but be admired and respected by the common sense 
of mankind. 

We will now cite a question, the final settlement of which, bears 
eloquent witness to the impartiality and sense of right which have 
always been such prominent characteristics of the international policy 
of the United States. 
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No. 6. 1881. It happened that in 1861, Captain Pelletier of 
the bark William, an American citizen, being found by the Haytian 
government to be guilty of trafficking in slaves, and of various 
piratical acts, was sentenced by that government to five years’ im- 
prisonment. After the expiration of this term, he brought a claim 
against Hayti, which the United States sustained. The matter was 
submitted to the Hon. Mr. William Strong, an old judge, who, it 
was agreed, should decide it in conformity with the principles of 
international law. 

The text of the arbiter’s sentence is not at hand; so that we do 
not know what arguments he used, and what reasons he gave; but 
it is certain that Hayti was condemned to pay the very respectable 
sum of 57,250 pounds sterling. She protested against this sentence, 
and the Hon. Mr. Bayard, Secretary of State, took the matter in 
hand himself, and made a thorough inquiry. In his sentence, he 
declared that Mr. Pelletier’s claim was indefensible, that Hayti had 
been right in her condemnation of him, that the punishment of five 
years’ imprisonment was out of all proportion to the enormity of 
the crimes committed, and he concluded saying that Pelletier was 
“so hateful a character, that no action, either judicial or diplomatic, 
could, with the slightest show of reason, be taken in his defense.”’ 

It is almost certain that superficial observers would consider the 
Hon. Mr. William Strong an unworthy judge. We are inclined 
to think that he was a conscientious arbiter, who had not all the 
necessary information to arrive at a just conclusion, and who, even 
while deciding unjustly, was acting in good faith. But it must be 
recorded, as a matter of fact, that the United States nobly repaired 
his error, through her able and wide-minded secretary of state, who 
dealt with the question in a spirit of exalted justice. 

No. 7. 1892. Two American citizens, Oberlander and Messen- 
ger, complained to the government at Washington that they had 
suffered arbitrary imprisonment in Mexico, and had been otherwise 
ill-treated at the hands of the Mexican authorities, on the frontiers 
of California. The United States demanded indemnification, and, 
when Mexico declined to admit the justice of the demand, the ques- 
tion was submitted to arbitration, the two governments agreeing to 
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name as arbiter the minister plenipotentiary of the Argentine Re- 
public in Spain. In his sentence, dated November 19, 1897, the 
arbiter declared that Mexico was not obliged to give indemnification 
of any sort, for the arbitrary imprisonment and other ill-treatment 
alleged to have been suffered by Oberlander and Messenger. 

We are not acquainted with all the evidence on which the argu- 
ments and the decision were based; but it is certain that such com- 
plaints have often been made by foreigners in Latin America; and 
it is seldom inded that the cause of all such alleged injustice is not to 
be found in political circumstances. Intestine strifes, which, unfor- 
tunately, have been, since the days of the independence, very fre- 
quent in tropical America, have very often, directly and indirectly, 
caused foreigners to cherish party feeling, to express sympathy for 
one candidate or another, to take active part in political campaigns, 
and even to bear arms in defense of policy or persons. It is natural 
that, whenever their opponents triumph, there should be unpleasant 
consequences, and it is not strange if, at times, personal liberty and 
other rights are violated. It is thus that foreigners in Latin America 
have often suffered; and, at such times, they ought to blame their 
own indiscretion, their expression of partialities and antipathies, in 
one way or another. Such cases, as we have said, have not at all 
been “ few and far between; ” indeed, their name is legion; and, 
though we do not assert that the matter of Oberlander and Messenger 
is one in point, we can not help intimating that nations ought to be 
extremely cautious how they deal with complaints about ill-treatment 
at the hands of foreign governments, seeing that such ill-treatment, 
especially in Latin America, has almost invariably been caused by 
the imprudence of the complainers themselves, who, forgetting the 
duties of neutrality, and, taking advantage of intestine strife, have 
perhaps even gone so far as to shoulder muskets, and march to the 
battlefield. Indeed, we believe, that such considerations were not 
forgotten by the arbiter in the case of Oberlander and Messenger. 
Every such question ought to be decided by a bench of judges; for, 
as we have already shown, there are more facilities for dealing with 
them judicially, than there are for a multitude of other interna- 
tional questions; and, it requires no “ Daniel come to judgment,” 
for a clear and logical decision to be attained. 
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The greater number of the Latin American cases which have been 
decided by arbitration, are, more or less, of the same character as 
those mentioned. They are questions of mere personal considera- 
tion. But there are others, which are far more grave in character, 
questions in which territorial rights and national honor are con- 
cerned, questions which require the most exquisite tact as well as 
the clearest judgment. 

No. 9. 1853. General Juan Flores, ex-president of Ecuador, 
in trying to regain the presidential chair, invaded that country, 
with troops from Peri. He was defeated, and Ecuador, holding 
Pert responsible for the invasion, made reclamations. This caused 
many conferences, and continual discussion, until both governments 
decided, by treaty, to submit the matter to arbitration. The govern- 
ment of Chili was arbiter, and, in dealing with the “case, showed so 
much tact in bringing both parties to an understanding, and in 
throwing oil on the troubled waters, that, while we admit that she 
certainly used more diplomatic than judicial means, we must say 
that, from a humanitarian point of view, her decision could hardly 
have been excelled. 

There are many other Latin American questions of international 
character, some of which have already been decided, and all of 
which are of exceedingly grave importance, dealing with territorial 
rights, and touching national integrity. 

The questions that deal with territorial rights in Latin America, 
are the most difficult to be settled. The Royal Ordinances of Spain 
extended and limited the jurisdiction of the colonial authorities, to 
suit the necessities of every hour, as it were; and at a period when 
a great deal of the territories was unexplored and unknown. Fortu- 
nately, no war has ever been caused in Latin America by a boundary 
question. Arbitration has not always decided these questions quite 
clearly and reasonably ; but, there can be no doubt that, as they must 
all be settled according to the interpretation of the Cédulas Reales, 
and the other laws belonging to the Spanish jurisdiction, they can 
be fairly dealt with only by such judicial arbiters as are capable of 
interpreting those laws with perspicacity and precision. There is 
no Latin American country where such questions have not arisen ; 
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and international jurisprudence presents us with a host of precedents 
and considerations. 

In 1896, a question of boundary in the Argentine Republic and 
Chili, caused the good relations between the two nations to be deeply 
compromised, and the case was submitted to the government of His 
Britannic Majesty, who, according to agreement, had to decide in 
the character of arbitro juris. We will not enter into all the com- 
plicated particulars of the negotiations, but will only say that the 
clear, logical, politic and, above all, juridical sentence of His 
Britannic Majesty, satisfied both parties, and led to a return of 
friendly feeling and mutual confidence between those two flourishing 
South American republics. 

As a complement to His Britannic Majesty’s sentence, was the 
sentence, equally noteworthy of Mr. Wm. I. Buchanan, minister of 
the United States in Buenos Aires, to whom the investigation and 
decision of a part of the claims had been intrusted. 

In closing, we may state that the Central American Court of 
Justice, established in Cartago, Costa Rica, the first permanent 
Tribunal of International Justice ever heard of in the history of 
the world, in the month of December, 1908, pronounced judgment 
in the case brought by Honduras against Guatemala and El Salvador, 
for assistance which these latter countries were said to have given to 
revolutionists against her, and for other violations of neutrality. 
The Court of Justice gave the sentence as any court of appeal would 
give a judgment on the merits of an ordinary case. The limits of 
our space do not permit us to enter into the details of the affair;* so 
we will content ourselves with saying that the sentence pronounced 
by the court —a sentence strictly judicial —has saved the three 
republics of Honduras, Guatemala, and El Salvador from the 
scourge of a new war; it is like the first ray that heralds the dawn 
of the grand future, and the happy realization of the great humani- 
tarian thought that inspired the establishment of that international 
tribunal. The Central American Court of Justice will be, let us 
hope, the root of a new system of international law, based, not on 
that political expedience which too often depends on every breeze 


1 See the AMERICAN JOURNAL OF INTERNATIONAL LAw, 3:729 (July, 1909). 
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of popular sympathy, and every gale of party feeling, but on those 
immutable principles of justice and truth, which, firm as a rock, bid 
defiance to all the storms and surges of time. 

I will not take up more of the valuable time of my distinguished 
colleagues of the American Society of International Law, but will 
bring my observations to a close, affirming that the Latin American 
nations are not backward in this grand career towards liberty and 
right, that they, as well as their sisters, are proud to press onward, 
in the words of our able secretary, Mr. Scott, at the Hague confer- 
ence, “ Vers la justice par la paix.” 


The Cuarrman (Mr. Porter). I have great pleasure now in call- 
ing upon a gentleman whose voice and whose uniformly serious 
demeanor we very much missed from Washington for the past year — 
the Hon. Wayne MacVeagh. 


ADDRESS OF MR. WAYNE MAC VEAGH, 
OF WASHINGTON, D. C. 


Mr. Chairman and Gentlemen: I have no paper prepared for you, 
because I thought, as has been the case, that the address of the presi- 
dent, always luminous and comprehensive, and the address of Mr. 
Foster, sure to resemble in these respects that of the president, 
would cover the ground assigned for this morning’s discussion, and 
especially if we had had the paper which has not yet reached the 
secretary, but which I hope will reach him before the conclusion 
of your deliberations. 

There is really nothing needing to be said in further support of 
the views so ably expressed by Senator Root and Mr. Foster. If 
there has been any note of dissatisfaction with what has been done in 
the way of occasional international arbitrations, it is of course very 
natural that such a note should be heard when such arbitrations are 
compared with the inestimable benefits which would be derived from 
a permanent judicial tribunal established by the leading nations of 
the world in permanent session at the Hague. But, after all, it 
seems to me we ought never to forget the inestimable benefits con- 
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ferred upon the world by the occasional arbitrations which have 
already taken place. Imperfect in their manner of formation, im- 
perfect sometimes in the personnel of the arbitrators and lacking 
many essentials of a great court, they have still spread abroad every- 
where the idea that arbitration is an adequate substitute for force; 
and I can not doubt they have already prevented resorts to arms by 
great nations, which would have inflicted incalculable damage upon 
humanity. Of course, they have had their defects, and of course 
some of the defects are eminently clear — especially to the counsel 
who have not gained their causes — but I can not help thinking that 
in the case of Mr. Carter — whose letter you have heard — he had, 
as was his habit of mind, an undue prepossession in favor of his 
client. It was my unhappy fortune to engage in a discussion with 
Mr. Carter on a social occasion, just after, in recognition of his 
retainer by the government, he had completed his preliminary 
study of the case of the United States in the Bering Sea con- 
troversy; and I had the audacity to predict to him that every 
one of the points of our government in that case rested upon an 
unsound foundation, and that I had not the slightest doubt that 
a number of them would be disaffirmed by the unanimous judgment 
of the court, and everyone of them disaffirmed by a majority of its 
members. Well, really, you know, you can not blame international 
arbitration for the results in a case like that. Nor perhaps ought 
it to be blamed in a case like that of the Venezuelan boundary. 
That arbitration came up for a brief mention at the Hague when we 
were discussing the right of blockading nations to preference of 
payment. - And in pointing out to the tribunal — on which Mr. De 
Martens sat, who was the umpire in the question of the Venezuelan 
boundary —I ventured to illustrate the danger of oppressing a 
small and a weak state by alluding to the fact that when her territory 
was at stake, as in that case, she was not allowed a single arbitrator 
upon the tribunal, although her powerful adversary was allowed two 
such arbitrators; and Mr. De Martens interrupted me to say that he 
thought that case did not justify my criticism, because, while Vene- 
zuela had no representative upon it, the United States had two 
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representatives upon it. To which I replied, “But the United 
States had nothing at stake in the controversy.” “Well,” he said, 
“no, but the representatives of the United States were representing 
Venezuela,” and he added that he, as umpire, certainly was not con- 
scious of any bias. I said, “No, but Venezuela may have been 
conscious of your bias.” But consider what an immense blessing 
that arbitration conferred. Here was Great Britain, naturally 
spreading her civilization over Venezuela. That is an admirable 
process, and has worked well in many quarters of the globe, and 
therefore she naturally pursued it over here, but Venezuela as 
naturally protested that Great Britain ought not to extend the bless- 
ings of her civilization over Venezuelan territory without the assent 
of Venezuela. But the aggression continued year after year, until at 
last the United States, recognizing what Senator Root has so fully 
and eloquently explained on other occasions, our peculiar relations 
towards our weaker sister republics of the South, demanded an arbi- 
tration and at last the arbitration was conceded, and though an 
enormous portion of Venezuelan territory was given to Great Britain, 
still a firm and fast boundary was fixed, beyond which no such exten- 
sion of British territory will ever be attempted. 

And, so it seems to me, in the case of the arbitration at The 
Hague of the right of the blockading nation to preferential treatment, 
that, while much can be said in criticism of the tribunal, and especi- 
ally of the conduct of Mr. Mouravieff who presided over it, and cer- 
tainly much can be said as to the inaccuracy of its findings of fact 
as the basis for its decision, still, as I said then, when it was just 
over, and as I say now, such arbitration was of inestimable benefit 
to the peace of the world. Here were three great nations, with their 
war ships in the Caribbean Sea, blockading the ports of a weak 
South American republic, and that blockade was lifted when the 
arbitration was agreed upon, and those ships went home, never, I 
trust, again to cross the sea on such an errand. The selection of 
arbitrators happended to be unwise —two Russian diplomats and 
one Austrian diplomat were not likely to regard with favor the pro- 
tests of Venezuela against the masterful conduct of Great Britain 
and Germany. But it was infinitely better for the world and its 
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peace and its true prosperity that the question should be referred 
to such a tribunal — notwithstanding its mistakes of procedure, not- 
withstanding its mistakes in its findings of fact, notwithstanding its 
mistakes in its conclusions — infinitely better that it should be re- 
ferred to the peaceful arbitrament of such a tribunal than that the 
United States should have been required, as she soon would have 
been required by the rising tide of indignation in the land, to order 
those fleets home. So I beg you to believe that among all the signs 
of a brighter day, among all the signs of the renaissance of the moral 
law, retaking its true place in the government of nations, no sign 
seems to me of better or brighter omen than the establishment of 
the court of arbitration at The Hague. With all its imperfections, 
with all its defects, it still stands there a signal to all peoples that 
here, in some halting, imperfect way, you can have a peaceful solu- 
tion of your differences. 

But that is no reason whatever for halting in our efforts to estab- 
lish a far better tribunal, and the establishment of that tribunal can 
not be much longer delayed. I cherish the hope that it will in many 
ways follow the model of our own supreme court; and I would be 
glad to see its membership limited to the same number, chosen by 
some method of impartiality, the finding of which is not certainly 
beyond the ingenuity of the scholars and publicists interested in the 
work; and I would like to see it given a compensation adequate to 
its great dignity and importance, and not less than that accorded 
to the members of our own highest court. And then, I confess, 
instead of a limited tenure, I should vastly prefer that the jurists 
selected for its arduous labors of such world-wide scope and im- 
portance should hold their offices during their natural lives as our 
judges holds theirs. Such a tribunal, offering to every nation an 
opportunity for a judicial hearing and a judicial decision of every 
international dispute, would bring, in my judgment, within its juris- 
diction almost every dispute which possibly can arise to vex the peace 
of the world. 


The Cuarrman (Mr. Porter). The next paper will be presented 
by Prof. F. W. Aymar. 
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ADDRESS OF MR. F. W. AYMAR, 
OF NEW YORK CITY. 


Mr. Chairman, and Gentlemen of the Society: Arbitration is the 
sole judicial remedy employed by those juristic entities known as 
states, for the determination of controversies by international tri- 
bunals, judicial in their constitution and powers. Arbitration is not 
to be confounded with mediation; mediation is an advisory, arbitra- 
tion a judicial, process. Mediation recommends, arbitration decides. 
The two processes are fundamentally different; while mediation is 
only one form of diplomacy, arbitration consists in the application 
of law, and of judicial investigation, into questions of fact to the 
determination of international disputes. 

Negotiation of questions which must be finally settled by the 
adoption of a treaty, and not by the decision of the negotiators, is 
strictly diplomatic, not judicial. 

Arbitration, like all other remedies, is founded upon rights, and 
has for its object the enforcement and protection of rights. It is 
because rights exist and because they are sometimes violated, that 
remedies are necessary. The term “ remedy ” is applied to the suit 
by means of which a right is protected. The suit may protect the 
right in three’ ways, namely, by compelling a specific reparation of 
it, when it has been violated, by preventing a violation of it, and by 
compelling a compensation in money for a violation of it. The 
term “remedy” is strictly applicable to only the second and third 
of these modes of protecting rights; for remedy literally means a 
cure — not a prevention. As commonly used in law, however, it 
means prevention, as well as cure; and it will be so used in this paper. 
All the rights of a state, as such, are included in the term sovereignty. 
In international law a state is considered sovereign, when it is organ- 
ized for political purposes and permanently occupies a fixed territory. 

States may enter into contracts with each other, and thus create 
new rights of a relative character. These rights add nothing to the 
sum of sovereign rights. What is granted by convention to one 
state, is equal to what is taken from the other. 

The violations of the absolute rights of states constitute torts, and 
the violation of conventional rights, are breaches of obligations. 
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The tribunals, which enforce and protect these rights, are volun- 
tarily established by the states which are parties to the dispute. 
These courts of arbitration are usually either joint or mixed com- 
missions. Their procedure is largely governed by the treaty, which 
provides for their appointment. In all cases, where the commission 
renders a final award, after a judicial investigation of all questions 
of fact, and applies to the facts found, the principles of interna- 
tional law, the remedy is judicial in its character. Where the de- 
cision is not mandatory and final, but merely advisory, calling for 
further action, and a new treaty, to fix the rights of the respective 
states, clearly such a decision is governed only by diplomatic 
convenience. 

A brief examination of the treaties between Great Britain and 
the United States of America, in which arbitrations were provided 
for, tested by the foregoing principles, will show that in most of these 
eases that the remedy applied was judicial in its character. 

The first attempt by the United States to arbitrate with Great 
Britain was under the treaty of 1794, commonly called the Jay 
Treaty, which provided for three arbitrations. 

Article V of this treaty provided for a mixed commission, of 
three persons, which met at Halifax, Nova Scotia, on August 30, 
1796, to consider the disputed boundary question, which arose under 
the treaty of peace. 

The treaty of peace had designated the Eastern boundary of the 
United States as the “ River St. Croix,” running north from the 
Bay of Fundy. Such a river appeared on Mitchell’s map of 1755, 
used by the negotiators of the treaty, but no river of this name was 
afterwards found. The commission held that the Schoodiae was 
the river intended by the name of the St. Croix. The award fixing 
the northeast boundary of the United States, was rendered at Provi- 
dence, Rhode Island, on October 25, 1798. 

Great Britain had claimed a large part of the territory, which 
the commission decided belonged to the United States, and Great 
Britain had been making grants of this land, and exercising other 
jurisdiction, within the United States, thereby violating the sover- 
eignty of this country, and also violating the rights under the treaty 
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of peace. After an examination of the evidence, the commission 
made its award, settling the question which had been submitted, 
according to law and fact. 

Article VI provided for a mixed commission of five persons, that 
met at Philadelphia, Penn., in May, 1797, to determine the com- 
pensation due to British subjects, who had been prevented from col- 
lecting their claims, in American courts. The treaty of peace had 
guaranteed to British subjects the right to proceed in the state courts, 
for property which had been confiscated during the war. The fed- 
eral governments had no power to force the states to allow these 
claims, and this led to the insertion of a provision in the constitu- 
tion, making treaties the supreme law of the land. After the adop- 
tion of this instrument, many states refused to give relief to this 
class of British creditors. The question before the cominission was 
one of damages for a breach of the treaty. The total amount of the 
claims filed with the commission was about $25,000,000. The ex- 
amination of the claims began in January, 1798, and proceeded for 
eighteen months as rapidly as matters of routine, and other interrup- 
tions, would permit. Congress appropriated $300,000 for the pay- 
ment of the awards. Decisions had not all been unanimous and 
the American commissioners were dissatisfied with the attitude 
taken by one of the British commissioners and they finally with- 
drew. The matter was taken up by the state departments of the 
two governments and adjusted through the channels of diplomacy. 
A convention was concluded on January 8, 1802, annulling article 
VI of the treaty of 1794, and the United States agreed to pay 
Great Britain $600,000. The final settlement was non-judicial, but 
wholly diplomatic. 

Article VII provided for a mixed commission of five persons, 
which met in London on October 10, 1796. During the war between 
Great Britain and France, Great Britain complained that, in the 
course of the war, her subjects sustained loss and damage, by reason 
of the capture of their vessels and merchandise, taken within the 
limits and jurisdiction of the states, and brought into the ports of 
the same, or taken by vessels originally armed in the ports of the 
states. The United States claimed, that, because of the Orders in 
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Council, issued by Great Britain, directing the seizure and detention 
of vessels loaded with corn, flour, or meal, bound for any port in 
France, that its subjects suffered large losses. This tribunal made a 
very careful and accurate examination of the facts in each case, 
and passed upon many important questions of law, involving the 
rights of neutrals, contraband, and the finality of prize courts. The 
questions were largely matters of tort, for violations of sovereignty. 
The American claimants recovered $11,650; the British claimagts 
$143,428.14. The final award was made in 1804. This remedy 
was judicial. 

The treaty of Ghent, December 24, 1814, provided for three 
arbitrations. One related to certain islands in Passamaquoddy Bay, 
the second related to the northeastern boundary of the United 
States. The commissioners failed to agree, and each made a sepa- 
rate report to its own government, and finally in 1827 the points 
of difference were referred to the King of the Netherlands. His 
award was deemed to be advisory and both governments waived it. 
The third was to determine the northern boundary of the United 
States along the middle of the Great Lakes, and thence to the Lake 
of the Woods. These questions were not determined until the treaty 
of August 8, 1842, generally known as the Webster-Ashburton 
Treaty, and the boundary from the northwest angle of the Lake 
of the Woods to the Rocky Mountains under the treaty of 1846, 
was settled by a joint commission. 

The questions under articles IV, V, VI, and VII of the treaty of 
Ghent were similar to those under the article V of the Jay Treaty — 
violations of sovereignty by the invasion of the territory of each by 
the other. The attempt to settle these disputes by judicial methods 
failed, excepting the arbitration under article IV, which finally 
passed upon the ownership of the islands in Passamaquoddy Bay. 
The commissioners examined various maps and evidences, and were 
only able to agree in part. No final award was made by them. The 
determination of the question was brought about by diplomacy, and 
the final fixing of the boundaries by the treaty of 1842. 

A commission met in London, September 15, 1853, to adjust all 
claims between the two countries, under the treaty which was con- 
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eluded on February 8, 1853. The whole number of claims pre 
sented to the commission was 115. Of these, some of which embraced 
numerous items, 75 were against the United States and 40 against 
Great Britain. Of the American claims against Great Britain 12 
were allowed, and 19 British claims were allowed against the United 
States. These claims related to the improper collection of customs 
duties, and wrongful seizure of vessels alleged to be engaged in the 
slave trade; one was for the capture of an American vessel by a 
British ship of war on March 15, 1815, when peace existed by the 
terms of the Treaty of Ghent at the place where the seizure oc 
curred; Florida and Texas bond cases, and the case of Alexander 
McLeod, whose arrest and trial in New York was in connection with 
the destruction of the Caroline. The evidence, as well as the 
law, was determined by the commission in all of the 115 cases 
and the awards were final. The commission sat until January 15, 
1855. 

On May 8, 1871, a treaty was concluded between Great Britain 
and the United States, known as the treaty of Washington. This 
treaty provided for a court of arbitration, composed of five members, 
which was to sit at Geneva, Switzerland, and to decide the claims 
for damages by the United States. These claims were known as the 
“Alabama Claims.” 

The treaty provided that the following rules should govern the 
arbitrators in deciding these claims: 

The neutral government is bound, first, to use diligence to prevent 
the fitting out, arming, or equipping, within its jurisdiction, of any 
vessel which it has reasonable ground to believe is intended to cruise 
or to carry on war against a Power with which it is at peace; and 
also to use like diligence to prevent the departure from its jurisdic- 
tion of any vessel intended to cruise or carry on war as above, such 
vessel having been especially adapted, in whole or in part, within 
such jurisdiction, to warlike use. Secondly, not to permit or suffer 
either belligerent to make use of its ports or waters as the base of 
naval operations against the other, or for the purpose of the renewal 
or augmentation of military supplies or arms, or the recruitment of 
men. Thirdly, to exercise due diligence in its own ports and 
waters, and, as to all persons within its jurisdiction, to prevent any 
violation of the foregoing obligations and duties. 
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The arbitrators organized the Tribunal of Geneva on December 
15, 1871. The agents of each government immediately filed their 
printed cases. 

The United States claimed national direct and indirect damages, 
for the acts of the confederate cruisers which were allowed to fit 
out in British ports; for the loss of the transfer of the American 
merchant marine to the British flag; for the increased cost of marine 
insurance, and for the extra cost of putting down the rebellion. The 
arbitrators did not consider the claims for indirect damages to have 
any foundation in international law “ for an award of compensation 
or computation for damages between nations;” and decided to 
exclude them. The cases of the Florida, Alabama, Shenandoah, 
and Retribution were each separately examined and decided. The 
award was that Great Britain did not use due diligence in the dis- 
charge of its neutral duties in the cases of the Alabama and the 
Florida, and also in the case of the Shenandoah from the time she 
left the port at Melbourne. ll the other cases were found for Great 
Britain. Fifteen million five hundred thousand dollars was awarded 
to the United States for direct losses. 

The thirty-fourth article of the Treaty of Washington appointed 
His Majesty, the German Emperor, sole arbitrator to decide where 
the forty-ninth parallel of north latitude intersects the middle of 
the channel which separates the continent from Vancouver’s Island 
to the Pacific Ocean. Great Britain maintained, according to the 
treaty of 1846, that the line should run through the Rosario Straits. 
The United States insisted that it should run through the Canal de 
Haro. The award was made in favor of the United States on 
October 21, 1872. 

The third arbitration under the Treaty of Washington met in 
Washington on September 26, 1871, to consider the “ Civil War 
Claims” other than the Alabama Claims. This commission adjudi- 
cated 489 cases. All the United States claims were dismissed. 
The awards were in favor of Great Britain. 

The fourth commission under the Treaty of Washington met at 
Halifax June 15, 1877, to consider the question of fisheries. It 
was asserted by Great Britain, but not admitted by the United 
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States, that greater privileges in connection with the right of fish- 
eries had been given to the subjects of the United States than was 
granted to British subjects, and that Great Britain ought to have 
some compensation. The award was in favor of Great Britain for 
five million five hundred thousand dollars. 

In all four of these arbitrations the cases decided were of a 
judicial nature, and the awards determined the cases. 

On February 29, 1892, a treaty was signed between Great Britain 
and the United States, which provided that the questions which had 
arisen between the two governments “concerning the jurisdictional 
right of the United States in the waters of Bering’s Sea, and con- 
cerning also the preservation of the fur seal in, or habitually resort- 


ing to, the said waters “ should be submitted to a tribunal of seven 
arbitrators.” 


In deciding the matter submitted to the arbitrators, it is agreed 
that the following five points shall be submitted to them, in order 
that their award shall embrace a distinct decision upon each of 
said five points, to wit: 

1. What exclusive jurisdiction in the sea now known as the 
Bering’s Sea, and what exclusive rights in the seal fisheries therein, 
did Russia assert and exercise prior and up to the time of the 
cession of Alaska to the United States ? 

2. How far were these claims of jurisdiction as to the seal fisheries 
recognized and conceded by Great Britain ? 

3. Was the body of water now known as the Bering’s Sea included 
in the phrase “ Pacific Ocean,” as used in the treaty of 1825 between 
Great Britain and Russia; and what rights, if any, in the Bering’s 
Sea were held and exclusively exercised by Russia after said treaty ¢ 

4. Did not all the rights of Russia as to jurisdiction, and as to 
the seal fisheries in Bering’s Sea east of the water boundary, in the 
treaty between the United States and Russia of the 30th of March, 
1867, pass unimpaired to the United States under that treaty ? 

5. Has the United States any right, and if so, what right of pro- 
tection or property in the fur seals frequenting the islands of the 
United States in Bering Sea when such seals are found outside the 
ordinary three-mile limit ? 


The arbitrators, in as far as they determined the various ques- 
tions of law, rendered strictly a judicial decision. In as far as 

















59 


they recommended and advised regulations in the nature of an inter- 
national game law, their action was that of negotiators, and the 
question one of diplomacy. | 

The claims for damages by fishermen were submitted to a mixed 
commission. 

The award, so far as jurisdiction is concerned, was against the 
United States. 

It is submitted that in every case of a true arbitration, in which 
a court sits and hears evidence and applies either the rules of inter- 
national law, or special rules previously agreed upon, the action of 
the arbitrators, when final, furnishes a judicial remedy. 


The Cuarrman (Mr. Porter). The meeting is now open to gen- 
eral discussion, upon or in the neighborhood of the subject of these 
papers. 

Mr. Turopors P. Ion, of Boston, Mass. Mr. President, I should 
like to ask a question. I should like to find out, if possible, the 
reasons why during the last peace conference a discrimination was 
made between great and small states in the selection of judges. 
I think Professor Scott was present there, and would be ready to 
give something about it. What was the foundation for it, and why 
was that discrimination made? Was it because the great states 
were afraid that their interests should be delegated or tried or 
judged by small states, or was it a want of confidence in the judges 
of small states? That is the point. I think it very important to 
know. I could not find out the exact reasons from my readings of 
the proceedings. 

Mr. James Brown Scort, of Washington, D. C. If the gentle- 
man has read the proceedings and has been unable to determine from 
them the underlying reason, I can furnish him no enlightenment, 
because the various powers represented at the conference did not 
iake me into confidence any more regarding that matter than they 
took the conference into their confidence, as exhibited by the printed 
proceedings. I would, however, state for the United States, that 
the American delegation was in favor of any system of composing 
the international tribunal acceptable to the conference, or a majority 
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of the conference, whether the United States, by means of such 
method, would always be represented, would only be partially repre- 
sented or might not be represented at all in the trial of a case in any 
international tribunal so constituted. 

I would be very happy to answer Prof. Ion’s question more in 
detail, because anybody can well suspect what the reasons were, 
(and the fact that he has asked the question shows that he has a 
suspicion himself) — 

Mr. Ion (interrupting). A very vague suspicion. 

Mr. Scorr. — were it not for the fact that to-morrow the ques- 
tion will be discussed by various speakers, and a full opportunity 
given to discuss the question of the equality or inequality of nations 
and -the role that nations, large and small, might be expected to take 
in the composition of an international tribunal. 

The Cuargman (Mr. Porter). Has any other gentleman any 
other observations to make on the question of this morning’s dis- 
cussion ? j 

This lack of discussion seems to be a very high evidence of the 
impartiality of arbitral tribunals that there is no one else here to 
swear at the court. 

Mr. Couprrt. I move that the meeting adjourn. 

The Cuarrman (Mr. Porter). If there is no objection, we will 
stand adjourned until 2 o’clock this afternoon. 
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AFTERNOON SESSION 
Friday, April 23, 1909 


The Society reassembled at 2.25 o’clock p. m., pursuant to ad- 
journment. In the absence of a vice-president, Brigadier General 
George B. Davis, judge advocate general of the War Department, a 
member of the Executive Council, took the chair. 

The Cuarrman. The President of the Society this morning al- 
luded to the recent conference in London, which was called at the 
suggestion of the English government with a view to providing some 
conventional rules for the guidance of prize court of appeals in the 
decision of cases. We are to have the pleasure this afternoon of 
listening to two eminent naval officers, one of whom represented the 
United States at that conference and the other has just returned 
from sea in command of the great fleet which has cireumnavigated 
the world. . 

I take great pleasure in presenting Rear Admiral Stockton, the 
delegate of the United States to the London Conference, who will 
tell you something about the results of that conference. 


ADDRESS OF MR. CHARLES H. STOCKTON, 
OF WASHINGTON, D. ©. 


Mr. Chairman, and Gentlemen of the Society: In following the 
suggestion that I should present a review of the proceedings of the 
Conference in London, it occurred to me that I might avail myself 
of the paper that had been prepared at the instance of the Inrzr- 
NATIONAL Law Journat of this Society, so that the review will be 
more consecutive and I hope more clear. 

The cause for the creation of this conference and for its resultant 
codification of naval prize law can be found in the convention to 
establish an International Prize Court drawn up and signed at the 
Second Hague Conference by most of the powers in attendance. 

Article 7 of this convention reads as follows: 
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If a question of law to be decided is covered by a treaty in force 
between the belligerent captor and a power which is itself, or whose 
subject or citizen is a party to the proceedings, the court is governed by 
the provisions of the said treaty. 

In the absence of such provisions, the court shall apply the rules of 
international law. If no generally recognized rule exists the court shall 
give judgment in accordance with the general principles of justice and 
equity. 

"The above provisions apply equally to questions relating to the order 
and mode of proof. 


There was and has been considerable delay in obtaining signatures 
for this convention after it was agreed upon. On January 10, 1908, 
Germany, Brazil, China, Spain, Great Britain, Italy, Japan, Portu- 
gal, Russia, and Turkey among the greater powers had not signed, 
while practically there had been no ratifications. This delay was 
due to the vagueness of the article just quoted on the part of the 
great powers and also to the method of apportionment of representa- 
tion upon the bench of judges on the part of the smaller powers. 
The state most concerned in the establishment of this prize court and 
in the questions of belligerent and neutral rights involved was 
unquestionably Great Britain, as the possessor not only of the greatest 
navy in the world, but also of the largest mercantile marine and sea- 
borne trade. So essential is sea power and commerce to Great 
Britain that without it as a paramount influence she would shrink 
from a world-wide empire to an unimportant group of islands on the 
western face of Europe with detached, heterogeneous and widely 
separated dependencies. 

The Russo-Japanese war had recently made it evident to Great 
Britain not only how much a neutral trade could suffer and be inter- 
fered with vexatiously in a war whose area of operations was far 
removed from a home country; but also the disadvantages of the 
trial of her ships as prizes by foreign courts with rules at variance 
with her own usage and jurisprudence. It had long been well known 
that many of the continental doctrines of belligerent rights and duties 
were at variance with her own doctrines and those of the United 
States and Japan, but it had also become evident to keener minds 
of these latter countries that much of their own doctrine and practice 

















had become obsolete since the time of the French and more especially 
the Napoleonic wars. 

It was then natural that Great Britain, much as she desired a 
prize court of impartial bias, hesitated to sign the convention with 
its governing generalities and vague expressions of benevolent equity. 
Any court constituted by the convention would have been composed of 
judges, a large majority of whom would have been appointed by 
states whose geographical conditions, national interests and tradi- 
tional doctrines would place them as members of a school opposed to 
much in theory and practice to that adopted by Great Britain, 
inherited by the United States of America, and from which Japan 
had drawn her text books and authorities. As a result of this 
situation and for the purpose of evolving order out of the chaos, the 
British government on the 28th of February, 1908, sent a circular 
note to various powers inviting them to join in a conference, the 
object of which should be to arrive at an agreement as to what were 
the generally recognized principles of international law referred to in 
the second paragraph of article 7 of the prize court convention. It 
became more and more evident that the greater the uncertainty was 
‘the greater and more unlimited became the power of the court, and 
the more dangerous and unsatisfactory might become its decisions. 

In its call for a conference, the government of Great Britain 
stated, that the rules by which appeals from national prize courts 
would be decided affected the rights of belligerents in a manner 
which would be far more serious to the principal naval powers than 
to others, and consequently His Majesty’s Government at first com- 
municated only with the governments of Austria-Hungary, France, 
Germany, Italy, Japan, Russia, Spain and the United States of 
America. To these powers the Netherlands were added as the home 
of the Hague Conferences and the seat of the proposed international 
prize court, thus making ten powers in all. 

The original proposition named the time of the assembly of the 
conference as October 1, 1908, with the suggestion that it should 
meet in London. The time of the meeting was afterwards postponed 
until the first of December of that year, but the first actual session 
took place on the fourth of that month at the Foreign Office in 
London. 
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The questions which the British Government were particularly 
anxious to have considered and upon which they were desirous that 
an understanding should be reached “ were those as to which diver- 
gent rules and principles have been enforced in the prize courts of 
different nations. It was therefore suggested that the following 
questions should constitute the programme of the conference: ” 


(a) Contraband, including the circumstances under which particular 
articles can be considered as contraband ; the penalties for their carriage ; 
the immunity of a ship from search when under convoy, and the rules 
with regard to compensation when vessels have been seized but have been 
found in fact only to be carrying innocent cargo ; 

(b) Blockade, including the questions as to the locality where seizure 
can be effected, and the notice that is necessary before a ship can be 
seized ; 

(c) The doctrine of continuous voyage in respect both of contraband 
and of blockade; 

(d) The legality of the destruction of neutral vessels prior to their 
condemnation by a prize court ; 

(e) The rules as to neutral ships or persons rendering “ unneutral 
service ” (“ assistance hostile ”) ; 

(f) The legality of the conversion of a merchant vessel into a warship 
on the high seas ; 

(g) The rules as to the transfer of merchant vessels from a belligerent 
to a neutral flag during or in contemplation of hostilities ; 

(h) The question whether the nationality or the domicile of the owner 
should be adopted as the dominant factor in deciding whether property 
is enemy property. 


The British Government further stated that unless some agree- 
ment should be arrived at with respect to most of the topics just 
mentioned that it would be difficult, if not impossible, for it to 
carry the legislation necessary to give effect to the convention unless 
they could assure both houses of the British Parliament that some 
more definite understanding had been reached as to the rules by 
which the new tribunal should be governed. 

In order to expedite matters it was further suggested that on some 
date prior to the meeting of the conference the participating 
governments should interchange memoranda setting out concisely 
what they regarded as the correct rule of international law upon 
each of the above points, together with the authorities upon which 
that view was based. 
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This latter suggestion was duly accepted and the various memo- 
randa with the consequent bases for discussion were prepared and 
interchanged and finally bound together, forming what was known 
in the conference as the “ Red Book.” This volume with its arranged 
grouping greatly facilitated the work of the conference and con- 
tributed to the success of its labors. The matters upon which the 
Second Hague Conference had come to an agreement, but had not 
formulated, bearing upon the subjects before the conference were also 
availed of to further the purposes of our meeting. Especially was 
this the case in the list of absolute contraband to which the conference 
always returned as a finality. 

It will be seen that the call of the British government excluded 
various subjects which bore more directly as to the action of one 
belligerent upon another. As this was not linked with the question 
of a prize court it leaves still a few unsettled questions to be agreed 
upon before the complete war code of the sea can be drawn up as a 
finality. 

In the earlier stages of its inception this international conference 
was known as the “ International Maritime Conference,” but on the 
eve of its meeting and before actual assemblage the name was changed 
by the British Government to that of the “‘ International Naval Con- 
ference,” and by this name in English and its official title in 
French “ La Conférence Navale de Londres ” it is and will be known 
to the world. 

The conference represented ten naval powers and consisted of 
thirty-seven delegates, thirteen of whom were delegates plenipoten- 
tiaries. It was composed of jurists, diplomatists and naval officers. 
Fourteen of the thirty-seven delegates were naval officers, three of 
whom headed their delegations as first delegates. Many of the 
delegates had been members of one or the other of the Hague Peace 
Conferences, and consequently had both the advantages and disad- 
vantages of being concerned in the discussions and controversies 
attendant upon these conferences. 

The memorandum presented by the United States was referred to 
in its instructions to its delegation as follows: 
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As to the framing of a convention relative to the customs of maritime 
warfare you are referred to the Naval War Code promulgated in General 
Orders No. 551 of the Navy Department of June 27, 1900, which has 
met with general commendation by naval authorities throughout the 
civilized world and which in general expresses the views of the United 
States, subject to a few specific amendments suggested in the volume 
of international discussions of the Naval War College of the year 1903, 
pages 91 to 97. The order putting this code into force was revoked 
by the Navy Department in 1904, not because of any change of views 
as to the rules which it contained, but because many of those rules, 
being imposed upon the forces of the United States by the order, would 
have put our naval forces at a disadvantage as against the forces of 
other powers, upon whom the rules were not binding. The whole dis- 
cussion of these rules contained in the volume to which I have referred 
is commended to your careful study. 


As to the instructions given by the various governments to their 
respective delegations I can only quote that of Great Britain as to the 
general principles for their guidance. It reads as follows: 


In the general conduct of the negotiations your Lordship and the 
British delegates associated with you will ever bear in mind that the 
British Empire, like every other state, has, when neutral, everything 
to gain from an impartial and effective international jurisdiction in 
matters of prize such as it is the purpose of the forthcoming conference 
to establish on a sure and solid foundation and that if, unhappily, the 
Empire should be involved in war, it will not suffer if those legitimate 
rights of a belligerent state which have been proved in the past to be 
essential to the successful assertion of British sea power, and to the 
defence of British independence, are preserved undiminished and placed 
beyond rightful challenge. The maintenance of these belligerent rights 
in their integrity, and the widest possible freedom for neutrals in the 
unhindered navigation of the seas, are the principles that should remain 
before your eyes as the double object to be pursued and should at the 
same time serve as the touchstone by which either the equity of conces- 
sions which you may ask other powers to make, or the value of com- 
promises to which you may be called upon to assent, can be safely and 
accurately judged. 


On meeting, the conference was received by Sir Edward Grey, 
the Secretary of State for Foreign Affairs, and the Earl of Desart, 
the head of the English delegation, was made president of the con- 
ference. M. Louis Renault, the distinguished French jurist and 
publicist, was designated as chairman of the Conference when in 
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commission and committee, and the French language adopted as the 
official language of the conference, allowing the mother tongue of 
the delegates to be used subject to immediate translation. The 
official text of the declaration and of the proceedings is consequently 
in the French language. 

The sessions of the conference in one form or other continued, 
with a vacation for the Christmas holidays, until the 26th of Febru- 
ary, 1909, when the formulated declaration with the closing protocol 
was adopted unanimously and signed and sealed and the conference 
adjourned. The declaration, though agreed to by all, has been signed 
by the plenipotentiaries of Great Britain, France, Germany, the 
United States of America, Austria-Hungary and the Netherlands. 
It is open for signature until June 30 of this year. 

The Declaration of the London Conference consists of seventy-one 
articles in all. Its title is “ Declaration Concerning the Laws of 
Naval War.” After a prelude in which a reference — the only one 
in the declaration — is made to the Hague Convention for the estab- 
lishment of an international prize court, the preliminary provision 
states that the signatory powers are agreed that the rules contained 
in the following chapters “‘ correspond in substance with the generally 
recognized principles of international law.” 

Chapter I, which follows, treats of blockade in time of war. The 
articles under this head, twenty-one in number, in the main, codify 
and crystallize what has been the American practice and juris- 
prudence with respect to that subject. Article 3, for example, stated 
“that the question whether a blockade is effective is a question of 
fact,” while Article 6 recognizes the fact that permission is necessary 
from the commander of the blockading force when a war vessel —- 
presumably neutral — desires to enter or leave a blockading port. 

Article 15 carries with it the renunciation of the continental doc- 
trine of a special notification on the spot for each vessel. This 
question of notification is contained in the three following articles: 


ARTICLE 14. The liability of a neutral vessel to capture for breach 
of blockade is contingent on her knowledge, actual or presumptive, of 
the blockade. 

ARTICLE 15. Failing proof to the contrary, knowledge of the block- 
ade is presumed if the vessel left a neutral port subsequently to the noti- 
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fication of the blockade to the Power to which such port belongs, provided 
that such notification was made in sufficient time. 

ARTICLE 16. If a vessel approaching a blockaded port has no knowl- 
edge, actual or presumptive, of the blockade, the notification must be 
made to the vessel itself by an officer of one of the ships of the blockading 
force. This notification should be entered in the vessel’s logbook, and 
must state the day and hour, and the geographical position of the vessel 
at the time. 


A matter which involved a considerable change was the extreme 
view contained in the Anglo-American doctrine as to the duration of 
the liability to capture of a blockade-runner. This liability extended 
according to that doctrine from departure from a home port or the 
initial point of voyage until a return to the same point. Not only 
was this not accepted by continental authorities but modern con- 
ditions had made it most annoying and vexatious to any neutral that 
could be involved in suspicion as to breach of blockade. The practice 
of attempting to enforce a blockade existing on the costs of North 
Eastern Asia or South Eastern Africa in the waters of the Medi- 
terranean was not only highly resented by those not holding the Anglo- 
American doctrine, but it was equally vexatious when ‘applied to 
English and American vessels either in the Atlantic or Mediter- 
ranean. England led off in this question by yielding in the confer- 
ence as to this doctrine and we were ready to follow if proper 
restrictions were retained and the military value of a blockade, still 
one of the most powerful of naval weapons, were not lessened. Our 
own experience with blockade during the civil war had given us a 
remarkable knowledge of its value and scope that practically ex- 
ceeded all other modern examples. That no blockading vessels for 
instance might be seen from the blockaded port is not only a condition 
inherited from our own and the latest wars, but was practiced even 
so far back as when Nelson lay off Genoa. The whole of this was 
reversed by the article that made the question of effectiveness a 
question of fact, not of visibility. 

Fortunately a happy solution of the matter of liability to capture 
was found in prescribing that the pursuit of the blockade runner 
should begin only within the area of blockading operations and the 
capiure limited to that area or in the course of pursuit initiated 
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within that area. This area in extent is governed by the require 
ments of the blockade for each place, but must be covered by the 
presence of a sufficient number of vessels so arranged by the com- 
mander of the blockading force as to make the blockade most effective. 

The wording of the articles involving these changes is as follows: 


ARTICLE 17. Neutral vessels may not be captured for breach of block- 
ade except within the area of operations of the warships detailed to 
render the blockade effective. 

ARTICLE 18. The blockading forces must not bar access to neutral 
ports or coasts. 

ARTICLE 20. A vessel which has broken blockade outwards, or which 
has attempted to break blockade inwards, is liable to capture so long 
as she is pursued by a ship of the blockading force. If the pursuit is 
abandoned, or if the blockade is raised, her capture can no longer be 
effected. 


In the general report upon the declaration the following statement 
as to the extension and elasticity of blockades made by Admiral Le 
Bris of the French navy met with general approbation: 


Cases may occur in which a single ship will be enough to keep a 
blockade effective — for instance, at the entrance of a port, or at the 
mouth of a river with a small estuary, so long as circumstances allgw 
the blockading ship to stay near enough to the entrance. In that case 
the area of operations is itself near the coast. But, on the other hand, 
if circumstances force her to remain far off, one ship may not be enough 
to secure effectiveness, and to maintain this she will then have to be 
supported by others. From this cause the area of operations becomes 
wider, and extends further from the coast. It may therefore vary with 
circumstances, and with the number of blockading ships, but it will 
always be limited by the condition that effectiveness must be assured. 


To this statement the American delegation added “ that the nature 
of the area of operations varied with geographical conditions, the 
proximity of neutral ports and the interests of neutral commerce as 
well as with the force employed.” As an explanation of a great 
distance that might be required to be covered attention was called to 
the fact that breach of blockade had become almost entirely a night 
operation ; and the capture of a vessel that had successfully cleared 
the entrance of the port could best be effected as she emerged at day- 
break from the zone of darkness, and here naturally one of the outer 
lines of a blockading force would be placed. Hence with sixteen 
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hours of darkness and thirty knots speed that might well be 480 
miles off. 

As to the question of pursuit the American delegation stated that 
its interpretation of pursuit was that continuous pursuit did not 
necessarily mean by the same vessel but that it could be started by a 
vessel from one line, to be taken up in succession by one from 
another line and so in succession, so as to keep the vessels of the 
various lines in more or less established position. To this inter- 
pretation printed with the proceedings no opposition was offered. 

In the general report explanatory of the article it is also stated 
that the question of abandonment of pursuit is one of fact; seeking 
refuge from pursuit in a neutral port does not end pursuit when 
such refuge is sought only for safety from pursuit. The pursuing 
ship can wait until the departure of the pursued ship so that the 
pursuit in this case is suspended, but not abandoned. Article 19 
exempts a vessel bound for a non-blockaded port from capture for 
breach of blockade no matter where she or her goods are ultimately 
bound. This article prevents the application of the doctrine of con- 
tinuous voyage as to blockade and is a concession upon our part as we 
were the only power holding to the contrary. This concession was 
in return for others mentioned elsewhere. 

The next chapter of the declaration treats of the subject of 
contraband of war, probably the most important as well as the most 
difficult of the subjects before the conference. The result, as shown 
in the twenty-three articles grouped under that head, marks the 
greatest success of the conference both in a universal sense and in 
special application to our own country. The usual distinction is 
presented in this chapter in the classification of articles of absolute 
and conditional contraband, lists of which were duly agreed upon 
and formulated. To these two lists was added a third, liberal and 
well defined, containing articles which were under no circumstances 
during the life of the declaration to be considered as contraband. 

In the first article of the chapter, numbered as article 22, is con- 
tained the list of articles that are to be considered without further 
notice as absolute contraband. This list is the one agreed upon at the 
Second Hague Conference by the committee charged with the subject 
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and virtually, but not formally, by the principal powers there repre- 
sented. Although at least one half of the London Conference were 
opposed to the inclusion of horses and mules in this list it was deemed 
wise not to reopen the list and subject it to amendment and discus- 
sion. It is also to be observed that while naturally and usually with 
us, and some other states, horses were considered rather as conditional 
than absolute contraband, with still other countries all horses and 
animals of burden in the state are considered as subject to requi- 
sition and available for war purposes when the state so willed it. 
The articles of absolute contraband are: 


1. Arms of all kinds, including arms for sporting purposes, and their i 
distinctive component parts. 

2. Projectiles, charges and cartridges of all kinds and their distinc- 
tive component parts. 

3. Powder and explosives especially prepared for use in war. 

4. Gun mountings, limber boxes, limbers, military wagons, field forges, i 
and their distinctive component parts. 

5. Clothing and equipment of a distinctively military character. 

6. All kinds of harness of a distinctively military character. 

%. Saddle, draught and pack animals suitable for use in war. 

8. Articles of camp equipment, and their distinctive component parts. 

9. Armor plates. 

10. War ships, including boats and their distinctive component parts 
of such a nature that they can only be used in a vessel of war. 

11. Implements and apparatus designed exclusively for the manu- 
facture of munitions of war, for the manufacture or repair of arms or 
war material for use on land or sea. 















If in the course of time other articles than those given in this list 
may be developed for war uses exclusively it is provided that they 
may be added to it by a declaration from one or other of the bel- 
ligerents duly addressed to the other powers. 

The second list — of conditional contraband — is of diene articles, 
susceptible of use in war or for peaceable purposes, that are to be 
treated without further notice as contraband of war when destined 
for the enemy’s forces. This list, contained in article 24, is as 
follows: 
1. Foodstuffs. 
2. Forage and grain, suitable for feeding animals. 


_ 8. Clothing, fabrics for clothing, and boots and shoes suitable for use 
in war. 






72 


4. Gold or silver in coin or bullion; paper money. 
5. Vehicles of all kinds available for use in war and their component 
arts. 
/ 6. Vessels, craft and boats of all kinds; floating docks, parts of docks 
and their component parts. 

%. Railway material, both fixed and rolling stock and materia! for 
telegraphs, wireless telegraphs, and telephones. 

8. Balloons and flying machines and their distinctive component 
parts, together with accessories and articles recognizable as intended for 
use in connection with balloons and flying machines. 

9. Fuel, lubricants. 

10. Powder and explosives not specially prepared for use in war. 

11. Barbed wire and implements ‘for fixing and cutting the same. 

12. Horseshoes and shoeing materials. 

13. Harness and saddlery. 

14. Field glasses, telescopes, chronometers, and all kinds of nautical 
instruments. 


In the running commentary of the general report an explanatory 
statement was agreed upon that foodstuffs include products necessary 
or useful for sustaining man, whether solid or liquid, which would 
include wines, etc.; and that paper money only includes such con- 
vertible paper money as bank notes which may or may not be legal 
tender. Bills of exchange and cheques are excluded. Engines and 
boilers are included with vessels, craft and boats, while railway 
material includes fixtures (rails, bridges, ete.) as well as rolling 
stock. 

The third list, generally known as the free list, is preceded by 
article 27 which states that articles which are not susceptible of use 
in war may not be declared contraband of war. It is stated that the 
following named articles may not be declared contraband of war: 

1. Raw cotton, wool, silk, jute, flax, hemp, and other raw materials 
of the textile industries, and yarns of the same. 

2. Oil seeds and nuts; copra. 

3. Rubber, resins, gums, and lacs ; hops. 

4. Raw hides and horns, bones, and ivory. 

5. Natural and artificial manures, including nitrates and phosphates 
for agricultural purposes. 

6. Metallic ores. 


%. Earths, clays, lime, chalk, stone, including marble, bricks, slates, 
and tiles. 


8. Chinaware and glass. 





73 


9. Paper and paper-making materials. 
10. Soap, paint and colours, including articles exclusively used in 
their manufacture, and varnish. 
11. Bleaching powder, soda ash, caustic soda, salt cake, ammonia, 
sulphate of ammonia, and sulphate of copper. 
. Agricultural, mining, textile, and printing machinery. 
. Precious and semi-precious stones, pearls, mother-of-pearl, and 


. Clocks and watches, other than chronometers. 

. Fashion and fancy goods. 

. Feathers of all kinds, hairs, and bristles. 

. Articles of household furniture and decoration; office furniture 
and requisites. 


Likewise the following may not be treated as contraband of war: 


1. Articles serving exclusively to aid the sick and wounded. They 
can, however, in case of urgent military necessity and subject to the pay- 
ment of compensation, be requisitioned, if their destination is that 
specified in article 30 [+. e., to an enemy]. 

2. Articles intended for the use of the vessel in which they are found, 
as well as those intended for the use of her crew and passengers during 
the voyage. 


A great element in the matter of contraband is the question of 
destination. This not only makes or unmakes conditional contra- 
band but also brings in the question of continuous voyage, one of 


the most troublesome of questions connected with contraband and 
concerning which there was probably the most radical difference of 
opinion. This matter has been called by the British delegation the 
British doctrine of continuous voyage; but its use and development 
during the Civil War has made it more of an American doctrine. Its 
connection with that war and the subsequent controversy as to the 
doctrine has gathered around it a great sentimental value not justi- 
fied by its practical worth in these later days as a military weapon 
and regardless of its detrimental character to us as neutral traders 
and furnishers of foodstuffs when applied to blockade and conditional 
contraband. Considering these two phases of its use, its sentimental 
value is somewhat like that of the “ blood-stained greenback ”’ when 
applied to the economics of unlimited paper currency discussions. 
Applied to foodstuffs and fuels it is also a matter of great difficulty 
of enforcement as such cargoes when imported in bulk into neutral 
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countries go at once into the common stock of those countries and 
are not earmarked for the use of an enemy beyond neutral borders. 
This difficulty cannot be said with respect to the doctrine of absolute 
contraband, the character of such warlike stores, for war alone, and 
for special national service oftener, gives a distinct clue to its destina- 
tion. As a general compromise upon the subject the doctrine of 
continuous voyage was accepted for the first time by several nations 
in connection with absolute contraband, while given up by us and 
others with respect to blockade and conditional contraband. The free 
list was also formed and accepted and other concessions added to on 
both sides as a part of this general compromise. 

Articles 33 and 34 discuss and define the destinations which make 
the article carried conditional contraband. Article 35 was framed 
to exclude the question of continuous voyage from being applied to 
conditional contraband. A curious endeavor has been made recently 
in England to read into this article a doctrine that foodstuffs are to 
be considered conditional contraband when bound for the enemy 
country without regard to enemy forces. This would make food 
contraband if bound to a commercial port for the ordinary civilian 
population. The wording of the article as shown by the general 
report was to prevent conditional contraband being liable to capture 
if bound for other than enemy territory, or in other words preventing 
the application of continuous voyage to conditional contraband bound 
to neutral ports. If the country at war, however, has no seaboard, 
a cargo bound to the enemy forces using an intervening port or sea- 
board country under article 36 is liable to seizure, as the neutral 
port of destination in this case is construed to be an enemy port, 
being the only sea approach existing. 

In article 40 a much discussed question was settled as to the 
liability of the contraband carrier as well as the contraband goods 
to condemnation. By the law of nations at the close of the 18th 
century the act of carrying materials of war to a belligerent was 
regarded as a wrong for which both vessels and cargo were liable 
to condemnation. Since then the proportionate amount of contra- 
band in the cargo to cause condemnation has varied with different 
countries, the general idea being that if the contraband part should 
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be sufficiently large to make its carriage a determining factor in the 
voyage of the ship that its mission should be construed as a hostile 
venture and distinctively giving forbidden aid to the enemy. In 
some countries one fourth of the cargo being contraband the ship 
was considered confiscable. With us the tendency has been to 
limit the confiscation of the ship to cases where fraud or bad faith 
on the part of the master or owner was discovered. It was generally 
claimed, however, and admitted at the conference that in certain 
cases the confiscation of the contraband and the innocent part of the 
cargo belonging to the owner of the contraband was not enough. As 
to what should determine these cases was a matter of much diver- 
gence. Finally, it was agreed that the degree of culpability should 
be judged by the proportionate contraband part of the cargo and 
that part should be more than one half of the cargo. As to the mode 
of reckoning, I can do no better than give the words of the distin- 
guished General Reporter, M. Renault. He says: 

Must the contraband form more than half the cargo in volume, weight, 
value or freight? The adoption of a single fixed standard gives rise 
to theoretical objections, and also to practices intended to avoid con- 
demnation of the vessel in spite of the importance of the cargo. If the 
standard of volume or weight is adopted, the master will ship innocent 
goods occupying space or weight sufficient to exceed the contraband. A 
similar remark may be made as regards the standard of value or freight. 
The consequence is that in order to justify condemnation it is enough 
that the contraband should form more than half the cargo by any one 
of the above standards. This may seem harsh; but on the one hand 
any other system would make fraudulent calculations easy, and on the 
other, the condemnation of the vessel may be said to be justified when 


the carriage of contraband formed an important part of her venture — 
a statement which applies to all the cases specified. 


In article 44 it is provided that a neutral vessel carrying less than 
half contraband and hence not subject to condemnation may when 
the circumstances permit be allowed to continue her voyage if the 
master is willing to hand over the contraband to the belligerent war 
vessel, who is at liberty to destroy the contraband thus handed over to 
him. The master must give the captor duly certified copies of all 
relevant papers. 

This does not go so far as some of our treaties upon the subject; 
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especially one with Prussia, now considered in force by the Empire 
of Germany. This requires the payment of the market price of 
contraband goods of the enemy port to which the vessel is bound, 
to be given for all contraband handed over. The loss by detention, 
etc., during such a transfer is to be paid also by the belligerent 
vessel. This treaty virtually creates a trade in contraband for which 
the belligerent must pay at a fictitious rate. 

The next chapter of the declaration is upon the subject of unneutral 
service, and only consists of three articles. This service is classitied 
under two heads; under the first, a neutral vessel will be condemned 
and will in a general way receive the same treatment as a neutral 
vessel liable to condemnation for carriage of contraband. Under the 
second head (article 46) a neutral vessel is liable to condemnation 
and in a general way liable to the same treatment as an enemy 
merchant vessel for certain specific acts of greater gravity and more 
direct and valuable service to the enemy. 

Several propositions were made in the conference to treat as an 
enemy merchant vessel any neutral vessel engaging with the consent 
of the government of the enemy in trade forbidden to them in time 
of peace. This was an attempt to revive the doctrine of the rule of 
1756, which would apply directly to our coasting trade and the trade 
with our insular possessions. To this objection was made formally 
and informally, and successfully, by the American delegation, and 
by the countries having a system of “cabotage” in principle not 
unlike our own. The revival of this doctrine was presented and 
urged by Great Britain, quoting from some American authorities in 
favor of its position. The importance of this question to us can be 
readily seen when we consider the extent of our present coasting 
trade on both oceans and the future development likely to follow after 
the opening of the Panama Canal, as well as the natural increase with 
time of our trade with our insular possessions in the West Indies and 
Pacific. The question has been left an unsettled one by the non- 
action of the conference but should engage the consideration of our 
government and be met by proper diplomatic negotiations or timely 
assertion of our position. 

Article 47, which states that 
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Any individual embodied in the armed forces of the enemy who is 
found on board a neutral merchant vessel may be made a prisoner of war, 
even though there be no ground for the capture of the vessel, 


was one against which the United States withheld consent until the 
last moment but was assented to finally by our government as a con- 
cession not in accord with our practice, but in order to allow a 
harmonious conclusion. 

We had however with other countries agreed to a convention drawn 
up at the Second Hague Conference for the adaptation of the princi- 
ples of the Geneva Convention to maritime warfare to the effect in 
article 12 “ that any warship belonging to a belligerent may demand 
the surrender of sick, wounded or shipwrecked men on board military 
hospital ships belonging to relief societies, or to private individuals, 
merchant ships, yachts or boats, whatever the nationality of such 
vessels.” This gave a considerable precedent. In addition the 
resulting inconvenience was manifest to large passenger liners under 
merchant flags, with mails, valuable cargoes, and thousands of pas- 
sengers, if they should be taken into one of the comparatively few 
suitable ports, subject to detention and great loss for a few persons 
forming part of the armed forces of a belligerent, but travelling 
incognito as passengers, unknown and unsuspected by the owners, 
agents or master. Adjudication would doubtless release the vessel 
as being without conscious guilt. Moore, in his digest, speaking of 
treaties between the United States and various other countries, says 


that, 


They clearly exemplify the opinion that the transportation on the high 
seas of military persons in actual service is an act the consummation of 
which the adverse belligerent has a right to prevent. 


Granting this, the concession of allowing the neutral to prevent 
without further adjudication under the circumstances above, though 
an innovation, is, I think, to the advantage of freer trade and any 
abuse may well be corrected by diplomatic pressure on the part of 
the neutral against the belligerent whose right of examination and 
search exists with its consequent responsibility as a war right. 

The next chapter of the declaration is devoted to the subject of 
the destruction of neutral prizes. This question, judging from the 
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controversial experience at The Hague, was one upon which little 
agreement was hoped for. The divergence between the Anglo-Ameri- 
can and Continental schools seemed hopeless, but at London, on 
account of that very previous divergence, the subject was approached 
on both sides with moderation and concession. The continental 
powers submitted authorities and precedents in American history 
showing that we favored or permitted such action. Considering that 
our war code was part of our instructions and recognizing the possi- 
bility under certain circumstances of such destruction our delegation 
did not advocate the extreme stand taken at The Hague, especially 
as our own State Department in the “ Knight Commander” case 
had further expressed itself as not being prepared to say that under 
certain circumstances neutral prizes could not be destroyed. The 
American delegation took the ground, however, that only under cir- 
cumstances of great military necessity or in cases of self preservation 
should such action be taken. This stand was also taken by them 
because rigid rules forbidding such destruction might be violated by 
urgent necessity. England followed in the main supporting this 
position, and the compromise was soon arranged in committee by 
which only vessels that came within the limits of confiscation should 
be so destroyed. These articles read as follows: 


ARTICLE 48. A neutral vessel which has been captured may not be 
destroyed by the captor; she must be taken into such port as is proper 
for the determination there of all questions concerning the validity of 
the capture. 

ARTICLE 49. As an exception, a neutral vessel which has been cap- 
tured by a belligerent warship, and which would be liable to condem- 
nation, may be destroyed if the observance of Article 48 would involve 
danger to the safety of the warship or to the success of the operations 
in which she is engaged at the time. 

ARTICLE 50. Before the vessel is destroyed all persons on board must 
be placed in safety, and all the ship’s papers and other documents which 
the parties interested consider relevant for the purpose of deciding on 
the validity of the capture must be taken on board the warship. 

ARTICLE 51. A captor who has destroyed a neutral vessel must, prior 
to any decision respecting the validity of the prize, establish that he 
only acted in the face of an exceptional necessity of the nature contem- 
plated in Article 49. If he fails to do this, he must compensate the 
parties interested and no examination shall be made of the question 
whether the capture was valid or not. 
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ARTICLE 52. If the capture of a neutral vessel is subsequently held 
to be invalid, though the act of destruction has been held to have been 
justifiable, the captor must pay compensation to the parties interested 
in place of the restitution to which they would have been entitled. 


In article 54 the doctrine is established that if a vessel should 
have less than half the cargo contraband under the circumstances just 
stated involving danger to the safety of the ship or to the operations 
immediately engaged the captor could destroy the contraband while 
releasing the vessel. This is in logical sequence of article 48. 

The next chapter treats of the transfer of an enemy vessel to a 
neutral during or before hostilities. The opposition of our delega- 
tion prevented the adoption of an unlimited period before hostilities 
in which this transfer was virtually made invalid or doubtful. 

The succeeding chapter is upon the subject of neutral or enemy 
character. Upon the question of the vessel an agreement was read- 
ily reached, making the flag carried the test of character. Upon the 
subject of the goods the old question of the domicile or the nationality 
of the owner came to the front and the first vote showed an equal 
division of the powers. Afterwards all of the delegations except 
practically our own, considering it better to have it settled either 
one way or the other rather than to leave it unsettled, ranged them- 
selves on the side of nationality, but as our government was not 
prepared to give up domicile as a test no agreement was reached and 
the question remains open. 

Upon the question of exemption from search under conwoy, resist- 
ance to search, and compensation, the formulating of the articles was 
in accord with the general principles and usages held by ourselves in 
the past. An attempt to require a dual visit of vessels under convoy 
and to arrange for a divided responsibility as to giving up protection 
of convoyed vessels was strongly and successfully resisted by the 
American delegation. 

The conditions under which merchant vessels may be converted 
into war vessels in war time was the subject of much debate resulting 
in no agreement at the Second Conference at the Hague, and the 
same result obtained at this conference. Whether it is to the interest 
of the United States to advocate such transformation upon the high 
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seas is a debatable one; at the Hague it was feared complications 
would arise if such were permitted. As it was there were in London 
other claims urged that made the matter more difficult of solution. 
They were the right to transform in neutral ports, for transforma- 
tion without notification and for re-transformation during the war. 
The American delegation took a stand against t'\2 transformation 
in neutral ports or on the high seas and the whole matter wai given 
up as incapable of solution. 

This finishes the declaration proper which has an initial life of 
twelve years renewable for periods of six years each. So far as can 
be learned up to the present moment, this declaration has received 
almost general commendation. 

In considering as a whole this declaration it is desirable to call 
attention to the fact that for the first time in history the great sea 
powers — and consequently the great powers of the world — have 
agreed upon a code formulated with very considerable detail and pre- 
cision, which settles many disputed questions of maritime warfare. 
Every one of the articles applies to neutrals as well as to belligerents 
in some phase or other. The greater part of the signatory powers, 
original and adherent, will be neutrals in any war likely to arise and 
such a weight of neutral power will compel an adherence to the decla- 
ration on the part of the signatory belligerents. In war time bel- 
ligerents are very susceptible to such influence and naturally do not 
desire additional complications from neutral powers. Hence the 
enforcement does not require creation of additional force for police ; 
the forces are ready and impelled by their own commercial interests. 
So much for the future recognition of its obligations. As for its 
provisions for defined contraband and free lists, for the limitation of 
area of capture in blockading operations, for limitation of confisca- 
tion of vessels as carriers of contraband, for the release and continu- 
ance on their course of vessels with small amounts of contraband, for 
the restriction of the destruction of neutral prizes to cases of urgent 
necessity, for the differentiating in cases of unneutral service, and for 
compulsory compensation in many additional cases, it has by their 
adoption relieved neutral cargoes and vessels from many vexatious 
uncertainties and neutral trade from many fetters without sacrificing 
any necessary belligerent rights in time of war. 
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One matter remains to be discussed. It was considered at the 
Second Hague Conference of 1907 that the convention for the estab- 
lishment of the international prize court did not conflict with consti- 
tutional law and so the treaty was signed. Before the ratification 
was proposed, however, doubts arose whether the articles providing 
for the judiciary of the United States in the Constitution allowed the 
establishment of a court of appeals beyond the Supreme Court of 
the United States, our final national court, and the compulsion of that 
court to subject its record to such court of appeals. To meet such a 
constitutional objection before it was too late it was proposed by our 
government that the Hague Convention should have added to it by 
and through the London Naval Conference and its declaration or con- 
vention a new procedure by which cases from the United States court 
or courts should be spbmitted to the international court for rehearing 
as cases de novo, instead of by appeal, the parties abiding by the deci- 
sions of the international court and its findings to be observed as if 
it were of the originally prescribed procedure. To this proposition 
was added at a later period of the session of the conference another 
one proposing that the international prize court should have the 
functions and follow the procedure of the arbitral court proposed in 
the draft of a convention relative to an arbitral court which was 
annexed to a wish (voew) to the Final Act of the Hague Conference 
of 1907. 

This proposition of the government of the United States was vig- 
orously presented by the American delegation and discussed in and 
out of the conference and committee. As a result a final protocol was 
prepared and signed by all of the plenipotentiaries present, and by 
the delegates representing those plenipotentiaries who had left Lon- 
don, which contained the following wish or voew: 

The delegates of the powers represented at the Naval Conference which 
have signed or expressed the intention of signing the convention of the 
Hague of the 18th of October, 1907, for the establishment of an Inter- 
national Prize Court, having regard to the difficulties of a constitu- 
tional nature which in some states, stand in the way of the ratification 
of that convention in its present form, agree to call the attention of 


their respective governments to the advantage of concluding an arrange- 
ment under which such states would have the power at the time of 
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depositing their ratification, to add thereto a reservation to the effect 
that resort to the International Prize Court in respect of decisions of 
their National Tribunals shall take the form of a direct claim for com- 
pensation, provided always that the effect of this reservation shall not 
be such as to impair the rights secured under the said convention either 
to individuals or to their governments and that the terms of the reserva- 
tion shall form the subject of a subsequent understanding between the 
powers signatory of that convention. 


In a report made upon the conference by the British Delegates, the 
subject of these propositions was thus discussed which gave reasons 
for the action of the conference with respect to the propositions offered 
by the American government and delegation: 


It remains for us to speak of a matter with which, although not within 
the provinces of its programme, the Conference was called upon to deal 
. in consequence of a proposal submitted at a late stage of its proceedings 
by the United States delegation. The proposal, * * * was intended 
to smooth the way for the ratification of the Prize Court Convention 
by the United States, whose constitution appears to place insurmount- 
able obstacles in the way of the acceptance of the procedure governing 
the recourse to the International Court as laid down in that convention. 
In order to overcome the difficulty which, it was explained, precluded 
any right of appeal being allowed from a decision of the United States’ 
Supreme Court, the Conference was asked to express its acceptance of 
the principle that, as regards countries in which such constitutional 
difficulty arose, all proceedings in the International Prize Court should 
be treated as a rehearing of the case de novo,-in the form of an action 
for compensation, whereby the validity of the judgments of the national 
courts would remain unaffected, whilst the duty of carrying out a decision 
of the international court ordering the payment of compensation would 
fall upon the government concerned. 

The proposal was further coupled with the suggestion that the juris- 
diction of the International Prize Court might be extended, by agree- 
ment between two or more of the signatory powers, to cover cases at 
present excluded from its jurisdiction by the express terms of the Prize 
Court Convention, and that in the hearing of such cases that court should 
have the functions, and follow the procedure, laid down in the Draft 
Convention relative to the creation of a Judicial Arbitration Court, which 
was annexed to the Final Act of the second Peace Conference of 1907. 

Great hesitation was felt in approaching these questions. It was 
* undeniable that they lay wholly outside the programme which the Con- 
ference had been invited to discuss, and to which the powers accepting 
the invitation had expressly assented. It was, however, not disputed 
that so much of the United States’ proposal as related to the difficulties 
in the way of the ratification of the Prize Court Convention was in so 
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far germane to the labours of the Conference, as these also were avowedly 
directed to preparing the way for the more general acceptance of the 
Prize Court Convention. As it must clearly be desired by all countries 
interested in the establishment of the International Prize Court that 
the United States should be one of the powers submitting to its juris- 
diction and bound by its decisions, the Conference thought it right, not- 
withstanding its lack of formal authority, to go so far as to express the 
wish (“voeu”) which stands recorded in the final protocol of its pro- 
ceedings, and of which the substance is that the attention of the various 
governments represented is called by their delegates to the desirability 
of allowing such countries as are precluded by the terms of their con- 
stitution from ratifying the Prize Court Convention in its present form, 
to do so with a reservation in the sense of the first part of the United 
States’ proposal. 

On the other hand, the question of setting up the Judicial Arbitra- 
tion Court, which seemed to have no necessary connexion with the Prize 
Court Convention, was decided by all the delegations, except that which 
had brought it forward, to be one which the Conference could not dis- 
cuss. It was observed with conclusive force that the Conference was 
attended by delegates of the principal naval powers, whose unanimous 
agreement on questions of naval warfare might not unreasonably be 
expected to carry weight with other states, but which had neither formal 
nor moral authority for taking up a scheme that had failed to find general 
acceptance at The Hague owing to the decided opposition of the very 
powers not represented at the present Naval Conference. 


It is well to add here that, largely through the endeavors of the 
American delegation, the adopted declaration stands by itself as a 
finished convention and does not depend for its future existence upon 
the ratification of the convention to establish the International Prize 
Court. This method of formulation was in accord with our instruc- 
tions. 


Articles 65 and 66 emphasize this independence and read as fol- 
lows: 


ArTIOLE 65. The provisions of the present Declaration must be 
treated as a whole, and can not be be 

ARTICLE 66. The signatory powers undertake to insure the mutual 
observance of the rules contained in the present Declaration in any war 
in which all the belligerents are parties thereto. They will therefore 
issue the necessary instructions to their authorities and to their armed 
forces, and will take such measures as may be required in order to insure 


that it will be applied by their courts, and more particularly by their 
prize courts. 
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In closing I cannot do better than repeat the quotation made by the 
Earl of Desart at our final meeting from the remarks of Sir Edward 


Fry in the closing days of the Second Hague Conference. Sir Ed- 
ward said: 


I have not the intention to pass in review the works of this Conference. 
I will confine myself to make the remark, that, of all the projects that 
we have adopted the most remarkable, to my view, is that of the Court 
of Prizes, because it is the first time in the history of the world that 
there has been organized a court truly international. International 
law of today, is not much more than a chaos of opinions which are often 
contradictory, and of decisions of national courts based upon national 
laws. We hope to see little by little formed in the future, around this 
court, a system of laws truly international which will owe its existence 
only to so of justice and equity, and which consequently will not 
only command the admiration of the world, but the respect and obedience 
- of civilized nations. 


The Declaration of London, 1909, is the first result of those ex- 
pected by Sir Edward Fry from the Prize Court Convention of 1907, 
and I hope it will be found to meet the standards desired by this 
revered English jurist. 


The Cuarrman (Mr. Davis). I now take great pleasure in an- 
nouncing that the discussion will be continued by Rear Admiral 
Sperry, who, you will remember, was the naval delegate to the 
Hague Conference. Of the skill and ability with which the nego- 
tiations were conducted in respect to all naval questions by Admiral 
Sperry, I was a daily and constant witness. I have great pleasure in 
presenting him to this Society. 


ADDRESS OF MR. CHARLES 8. SPERRY, 
OF WASHINGTON, D. C. 


It is a great satisfaction to avail myself of so notable an occasion 
to express an opinion as to the admirable work done by the Naval 
Conference of London in which the representatives of the United 
States took so distinguished a part. 

For may years the Institute of International Law has been pub- 
lishing in its proceedings discussions of the highest value as to the 
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proper rules of maritime war, but until the Hague Conference of 
1907 they had never been considered by the official representatives 
of the powers who had authority to make such mutual arrangements 
and concessions as were necessary for an agreement. At the Second 
Hague Conference several very important conventions were accepted, 
more important than the world at large appears to appreciate, but 
many grave questions were left open, partly because of the pressure 
for the solution of matters relating to arbitration and the peaceful 
settlement of international disagreements. 

Such was notably the case in the matter of contraband. A special 
committee was appointed to prepare a definition and regulation, but 
a list of absolute contraband having been accepted the work ceased 
as several delegations were awaiting instructions which did not 
arrive in time to proceed. 

Contraband not being defined there was a fundamental difficulty 
in proceeding with the discussion of other questions: for instance, 
it was impossible to deal effectively with the question of blockade, 
since if the rights of blockade were limited, contraband remaining 
unrestricted, the probable result would have been a wide extension of 
the list of contraband with a corresponding increase of seizures on 
the high seas and possibly an increase in the number of neutral prizes 
destroyed. If one class of contraband had been accepted consisting 
of articles absolutely and solely suitable to military use, and readily 
recognizable as such, the destruction of prizes before adjudication 
might have been dealt with satisfactorily, for a neutral vessel could 
hardly carry any considerable portion of such contraband innocently. 

Professor Renault may well say in his admirable general report to 
the conference that the chapter on contraband is one of the most 
important, if not the most important of the declaration, since it 
treats of a matter which has at times created grave conflicts between 
neutrals and belligerents. The skill with which contraband has 
been defined and limited, thus narrowing the field of possible conflict, 
is beyond praise. 

Article 22 of the declaration enumerates objects which are in- 
herently military, and supplied for a milftary purpose, and as they 
become contraband by the mere fact of the opening of hostilities no 
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neutral can be unaware of the risk incurred in endeavoring to 
deliver them after a declaration of war. It is notable, also, that 
this class of contraband only is subjected to the vexed law of con- 
tinuous voyage. 

Article 24 enumerates the objects which may be declared contra- 
band when destined for the use of the armed forces of the enemy, or 
for his administration, but while it is obvious that all of them are at 
times adaptable to both civil and military purposes, a too free con- 
struction is barred by the list of objects enumerated in article 28 
which cannot be declared contraband under any condition. This 
latter list is notable for the exemption of large classes of raw ma- 
terials used for industrial and other purposes. 

Considering the general question of property on the high seas in 
‘connection with the subject of contraband, it may be said that the 
rights of the person being humanely safeguarded, as they have been 
by the several Hague Conventions, conventional agreement in respect 
to rights of property can only be safe if they show due respect for the 
supreme right of self preservation, and, in fact, represent customs 
which are so generally accepted as to be about to crystallize into law. 
If in the stress of war it is found that the rights of either attack or 
defense have been unduly hampered out of respect for property which 
can be paid for if taken or destroyed, the representatives who have 
entered into such engagements will be considered by their country- 
men neither intelligent nor patriotic and the conventions themselves 
will place a premium on bad faith. 

The immunity of private property on the high seas is certainly 
approaching because of the changing conditions of maritime warfare. 
The expense of building and maintaining fighting ships has become 
so large that all the great powers have concentrated their expendi- 
tures on purely military fleets for the control of the seas, that is, 
ships of the line of battle and the auxiliaries which must attend 
them constantly for the purposes of scouting, information, and sup- 
ply. Battleships can not be dispersed to chase tramp steamers nor 
can the auxiliaries be spared for such work. Even the search after 
military contraband is likely to be often relaxed for the reason that 
the facilities for transit through the ports of neutral countries are 
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such that the search is likely to be in vain. It seems probable, then, 
that the practical immunity of private property is not far off since 
the control of the sea communication is the vitally important object 
to which all other considerations must be sacrificed, and the principal 
object of blockades will not be the actual stoppage of supplies which 
can come in by many routes in sufficient quantity for emergencies, 
but to close a port. If New York were blockaded there is no port on 
the Atlantic coast which could handle its commerce and the loss 
would be incalculable. 

There seems to be a popular misapprehension as to the immunity 
of private property on land. Food, clothing, fuel, animals, and all 
articles necessary for the immediate maintenance of the troops pres- 
ent may be freely taken, even from the homes of the people, upon 
requisition made by the commander, and the Hague Convention of 
1899 simply provides that if cash is not paid a receipt shall be 
given: but it was expressly denied in conference that this receipt 
implied any obligation to make payment. The receipt simply affords 
protection against undue exactions from the individual and a basis 
of settlement between the states themselves and with their own people, 
should they choose to assume the responsibility. 

On the contrary, property on the high seas is not in the hands of 
the consumer but usually belongs to great traders who have covered 
it by insurance, and in all cases the seizure must be justified before a 
prize court. 

The difficult question of the limits of a blockade has been treated 
with great skill and the hitherto indefinite limits have been re- 
stricted by the provision that prizes can only be made within the 
radius of action of the vessels of the blockading squadron, which 
have been named as such, nor can a vessel which has attempted to 
violate the blockade be seized by any vessel not belonging to the 
blockading squadron if the chase has been abandoned by the block- 
aders. 

No settlement of the question of the destruction of neutral prizes 
before adjudication was made at The Hague and the provisions of 
articles 40 and 49 of the declaration therefore remove a grave danger. 
Under article 40 a vessel is not confiscable unless the contraband on 
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board either by value, weight, or volume, or by proportion of freight 
money, represents more than half of the cargo, and article 49 only 
allows the destruction of a vessel which is thus subject to confisca- 
tion, when it is established as an indispensable preliminary condition, 
that to let the prize go free would jeopardize the safety of the vessel 
of war or the success of the operations in which she engaged. 

Failing to establish this preliminary condition there must be full 
indemnification without further inquiry. Certain notable cases of 
destruction of neutral ships could never have been justified under 
the present declaration. 

Article 61 by abandoning the right to visit and search vessels 

under convoy of a man of war settles another vexed and dangerous 
question. 
. In order to mark the advance made by the London Conference 
beyond the point reached by the Second Hague Conference only a 
few of the most important questions have been touched upon, but in 
general it may be said that the work done in harmonizing the varying 
practices of the English and continental prize courts so as to provide 
a body of conventional law, neither too vague nor‘too rigid for the 
guidance of the international prize court, is remarkable. It is all 
the more remarkable because the English and continental systems 
grew up side by side during the great maritime wars of the eighteenth 
and nineteenth centuries and were apparently irreconcilable, since 
one was the law of the blockader, seeking to increase the effective- 
ness of the blockade, and the other was that of the blockaded seeking 
to relax its stringency. 

Inspired by a personal knowledge of the laborious, trying, and 
apparently futile discussions which were prolonged for nearly five 
months at The Hague in 1907, my congratulations on the work done 
by the London Naval Conference are most profound. Without the 
declaration I am compelled to believe that the International Prize 
Court would have proved a snare and a delusion instead of being a 
safeguard of inestimable value to the rights and interests of neutrals 
and belligerents alike, as it will be if this declaration is ratified. 
International conventional laws make an international tribunal logical 
and necessary. 
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The Cuarrman. (Mr. Davis). Before proceeding to the regular 
order, I am authorized by the executive committee to announce that 
at this stage of the meeting we will hear a very brief report from 
Dr. Hamilton Wright, the American representative of the Opium 
Commission, which has been doing so much work in the East. I 
have the pleasure of presenting Dr. Wright. 


REPORT OF DR. HAMILTON WRIGHT, 
OF WASHINGTON, D. C. 


Mr. Chairman, and Members of the Society: I was asked, rather 
unexpectedly, by Dr. Scott to address you informally on the organi- 
zation of the International Opium Commission which has just broken 
up at Shanghai, and to outline the results of the conference so far as 
they have brought forward the settlement of the opium question. 

The conference as originally called for by our State Department 
was to have been a conference with full powers. At the suggestion 
of Great Britain, however, that idea was modified somewhat, and it 
was decided that there should be first a commission called together 
to study the question before any of the existing agreements under 
which the opium traffic is conducted would be modified. It was 
expected that the commission would thoroughly study the opium 
question and make recommendations for its final settlement. In 
accordance with this agreement between the powers represented, the 
commission met at Shanghai on the first of February and organized 
under the rules in regard to commissions as adopted at the last 
Hague Conference. 

There were twelve delegations present, representing the great, and 
some of the minor, powers. Great Britain, France, Germany, 
Austria-Hungary, Italy, Russia, and Japan all had very representa- 
tive delegates; so also the Netherlands, China, Persia, and Siam. 
All of these nations have treaties with China governing the opium 
traffic except Persia and Siam, and it was one of the features of the 
conference that China was willing to submit her opium problem to 
two countries with which she has no treaty relations. 

‘The American delegation went to the conference hampered in no 
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way by instructions from the State Department: It was expected 
that the American delegation would take the lead, and we were 
simply instructed to study and bring the opium question up to date, 
and either to have adopted a unanimous report as to the best means 
for the solution of the problem, or, in the event of disagreement, to 
so report to the Department, and I may say in regard to this matter 
of instructions, that ours was the only delegation present not 
hampered by instructions that made a constant reference to foreign 
offices necessary. 

Of course the United States has comparatively little material 
interest in the opium question, although, as developed by our com- 
mission, a large moral interest. Our delegation was therefore placed 
in rather an embarrassing position in that we had to take the lead 
and get results and at the same time take into consideration the 
immense material interests that Great Britain has at stake in the 
Indian opium traffic, and the opium farms of the Strait Settlements 
and Hongkong, and that France has at stake in French Indo-China, 
Japan in Formosa, and the Netherlands government in its East 
Indian possessions. 

Any success that the American delegation achieved at the con- 
ference was due to the fact that we stood on a few fundamental 
principles. First, we believed in prohibition for ourselves in the 
use of opium except for medical purposes, and for the principle of 
prohibition for all other peoples as soon as it could be accomplished. 
We therefore directly recognized the difficulties that other states 
would have in enforcing immediate prohibition. Then we made it . 
perfectly plain that we were there to accomplish some definite result. 
I may say that on nearly every side of the opium question we were 
very frankly met by the British delegation, who, with Japan, France, 
and ourselves had the main work of the commission in hand. 

All of the delegations looked to the American delegation for a 
lead as to the programme, and being alphabetically the first, as well 
as leaders in the commission, the American delegation was the first 
to introduce a programme. This was composed of some nine or ten 
resolutions, most of which were ultimately passed unanimously. The 
American delegation, by the way, laid it down as a principle, that 
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they would not urge any resolution on the commission or any con- 
clusion on the opium question unless there was a possibility of pass- 
ing it by an overwhelming majority, and I am glad to say that we 
finally succeeded in passing nem. con. five of our own resolutions 
and two submitted by the British delegation and two submitted by 
the Chinese delegation. There was the usual opposition and the 
usual formal and informal discussion before we got our resolutions 
through, and there is no doubt that the most important resolutions 
were those submitted by the American delegation. I have them 
here and can read them off rapidly. 

The first one in the official record was introduced by the British 
delegation. The official arrangement of the resolutions is as they 
were reported to the various governments and not according to the 
time of introduction or passage. 

The first resolution was an expression of sympathy with China in 
her great effort to suppress the opium evil. It was thought better 
that the British delegation should introduce a resolution of that kind. 

The second resolution was to the effect that in view of the action 
taken by the government of China in suppressing the practice of 
opium smoking and of that taken by other governments to the same 
end, the International Opium Commission recommends that each 
delegation concerned move its own government to take measures for 
the gradual suppression of the practice of opium smoking in its own 
territories and possessions, with due regard to the varying circum- 
stances of each country concerned. This resolution was practically 
a condemnation of the habit of opium smoking. It acknowledges 
our position in regard to immediate prohibition, but recognizes that 
other countries may have to more gradually suppress the habit than 
we have attempted to do. 

The third resolution was a frank recognition that opium in any 
form otherwise than for medical purposes is held by almost every 
participating country to be a matter for prohibition or for gradual 
regulation, and urges upon the governments concerned the desir- 
ability of the reexamination of their systems of regulation in the 
light of the experience of other countries in dealing with the same 
problem. In principle this resolution relegates opium to its proper 
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place in medicine, but recognizes that in countries like India it is 
used very freely as a household remedy, and that Indian native 
medical practice is on a low plane and that it will take some time to 
educate the people up to a proper view of the use of opium. 

Resolution four was one which the American delegation con- 
sidered of the utmost importance. First, it raised a new question of 
international law, and second, it applied very particularly to the 
United States in view of our prohibitory legislation in the Philip- 
pines and the anti-opium act that went into effect on the first’ of 
April. The resolution reads as follows: 


That the International Opium Commission finds that each Gov- 
ernment represented has strict laws which are aimed directly or 
indirectly to prevent the smuggling of opium, its alkaloids, deriva- 
tives, or preparations into their respective territories. In the judg- 
ment of the International Opium Commission it is also the duty of 
all countries to adopt reasonable measures to prevent at ports of 
departure the shipment of opium, its alkaloids, derivatives, or 
preparations to any country which prohibits the entry of any opium, 
its alkaloids, derivatives, or preparations. 


This resolution we had a great deal of difficulty in getting through, 


but we strongly urged upon the commission the fact that we had in 
our national pure food laws the same penalties on the shipment of 
deleterious articles to foreign countries as on the shipment of these 
same articles in our interstate commerce. I stated that we had done 
this not as the result of pressure from foreign ports, but as a matter 
of international courtesy, and that the American delegation felt that 
it was time that the principle of “do unto others as you would be 
done by ” was recognized in regard to such matters and especially 
in regard to the opium traffic. It was further urged that con- 
sidering the fact that we had a prohibitory law in the Philippines 
and the United States, that to make it effective would add largely 
to the cost of our preventive service and that we must have the 
cooperation of the opium producing countries to make our laws 
effective. After a considerable struggle, both in formal and informal 
discussions, the British delegation, which led the opposition, finally 
accepted this resolution and it was adopted unanimously. 
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Resolution five was introduced by the British delegation. It is 
known as the “ morphine resolution.” Our delegation had drawn 
up a very strict resolution in regard to morphine. On the disclosure 
of ours the British modeled one on it but restricted its operations 
to China. On introducing the American resolutions, I offered to 
withdraw our resolution on the morphine question in favor of the 
British if they would make it of general application. This they 


did, and the morphine resolution was passed unanimously. It reads 
as follows: 


The International Opium Commission finds that the unrestricted 
manufacture, as well as distribution, of morphine is already con- 
sidered a grave danger, and that the morphine habit is spreading. 
The International Opium Commission therefore desires to urge 
strongly on all Governments that it is highly important that drastic 
measures should be taken by each Government in its own territories 
and possessions to control the manufacture as well as the distribu- 
tion of this drug. 


Resolution six is not important. It simply refers back the scien- 
tific question to the governments concerned. 
Resolution seven was introduced by the Chinese, and urges in all 


governments having possessions, concessions, or settlements in China 
which have not yet taken effective action toward the closing of opium 
dives therein to take steps to that end, as soon as they may deem it 
possible, on the lines already adopted by several governments. 

Resolution eight was also introduced by the Chinese, and strongly 
recommends that each delegation move its government to enter into 
negotiations with China with a view to effective measures being 
taken in the various foreign concessions and settlements in China 
for the prohibition of the trade and manufacture of such anti-opium 
remedies as contain opium or its derivatives. 

Resolution nine was introduced by the American delegation and 
recommends that each delegation move its government to apply its 
pharmacy laws to its subjects in the consular districts, concessions, 
and settlements in China. This was a most important resolution 
so far as the Chinese are concerned, for it has become the practice 
since the anti-opium movement was initiated in China three years 
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ago for foreign druggists and chemists in the concessions and con- 
sular districts to turn out thousands of ounces of anti-opium reme- 
dies, all containing opium or morphine, so that the “ cure ” threatens 
to become worse than the disease. If the principle moved in this 
resolution is acepted by the governments concerned, the pharmacy 
laws that obtain in Europe and this country will be applied to the 
subjects of this and other governments in China. It would be as 
criminal to sell these anti-opium remedies in settlements in China 
as it is in this country and in Europe. 

Resolutions two, four, and five were compromise resolutions be- 
tween the American and the British delegations. Our three resolu- 
tions expressing these principles were drawn up in more formal 
language, and as there was objection to the original form on the part 
of the British delegation we frankly announced that we would 
agree to any verbal changes that they cared to make if they would 
accept our principles, and after an informal conference with the 
British delegation these three resolutions were introduced by the 
American delegation and carried. 

These are the most important features of the International Opium 
Commission. It might be of interest to state further that the 
American delegation, although it met with some opposition, at- 
tempted, and we think successfully, to conduct this commission 
under the rules laid down in regard to commissions by the last Hague 
Conference. 

The Chinese have expressed themselves as being very grateful for 
the action of the American government in calling this commission, 
and they look to us with great hope to call a conference with full 
powers that will place the traffic in opium under international regu- 
lation. They were greatly pleased with that side of the commission, 
but what pleased them as much as anything else was, as a high 
Chinese official stated to me, that it was the first international con- 
ference that had ever met in China and had not gone off with either 
a province or an indemnity. 


The Cuarmman (Mr. Davis). We will now pass to the regular 
order, the topic for discussion this afternoon being, “ the nature and 
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definition of political offense in international extradition.” The dis- 
cussion will be opened by J. Reuben Clark, Jr., the assistant solicitor 
of the Department of State. 


ADDRESS OF MR. J. REUBEN CLARK, JR., 
OF WASHINGTON, D. C. 


Mr. President, and Gentlemen of the Society: Notwithstanding 
Sir Edward Clark’s declaration that “ the decisions of the American 
judges are the best existing expositions of the duty of extradition 
in its relations at once to the judicial rights of nations and the 
general interests of the civilization of the world,” there are few 
branches of our law which present more unsolved and difficult 
problems than does the law governing matters of extradition, and 
of these problems none are more indefinite and complex and few 
have received less consideration and adjudication than those which 
are presented for determination when a fugitive pleads to defeat 
surrender that the offenses with which he is charged are political. 

Obviously the questions. that may arise in connection with this 
matter may be divided roughly into two classes: first, those questions 
arising out of and affecting our international rights and obligations 
both under our extradition and other treaties and under the general 
rules of international law,— in other words, questions relating to 
the international aspect of extradition; secondly, those which have 
their source in the general principles of our constitutional law and 
concern only or chiefly the rights of civil liberty guaranteed by the 
constitution. Inasmuch as the text set for the present discussion 
seems broad enough to cover both phases of this subject, the present 
paper will, so far as may be, confine itself to a brief sketch dealing 
with certain phases of the second division named. 

It is a matter worthy of note that in spite of the deep-rooted feel- 
ing of the American people against surrendering political offenders 
to foreign governments, the Congress appears neither to have seen fit, 
nor deemed it necessary to lay down any statutory rules or regula- 
tions regarding this matter, but has left the question to be dealt with 
by the executive and the judicial branches of the government. The 
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sources, therefore, to which one must look for the principles govern- 
ing this question are, the extradition treaties themselves, the de- 
, cisions of the judiciary, and the determinations of the executive. 

The materials from which the present discussion must be built are, 
\ however, most scanty, there being scarcely a half score of political 
refugee cases upon which either the courts or the executive have been 
\called to pass; and of these cases but one has reached the Supreme 
'Court.! Therefore, while in this paper it will be aimed to present, 
wherever possible, what is, or at least what seems to be the law, 
rather than to discuss what ought to be, yet it must be said that as 
few points of the law have been decided, it will be necessary to base 
the conclusions hereafter, given upon certain broad general prin- 
ciples that govern matters of extradition rather than upon adjudged 
cases determining particular points. It ought moreover to be said 
that the conclusions herein suggested, owing to this undetermined 
condition of the law, are advanced rather as tentative proposals upon 
which to base debate than as mature and well-established propositions. 

The particular subject selected for present treatment may be ap- 
propriately dealt with under four heads: first, the nature of the 
defense raised when the fugitive pleads that the crime with which 
he is charged is political; second, the tribunal, judicial or executive, 
to which such a defense should be addressed; third, the tribunal, 
judicial or executive, by which the sufficiency of this defense must 
be finally judged and determined; and fourth, a consideration of 
some of the essential elements which go to make up a political 
offense as those elements may be drawn from the language of the 
treaties, the decisions of the courts, and the determinations of the 
executive. 


I. The nature of the defense raised when the fugitive pleads that 
the crime with which he is charged is political. 


(a) At the outset of the discussion I venture to suggest, merely, 
a question which perhaps lies at the base of this branch of the sub- 
ject: “Is the so-called ‘ political crime or offense’ (in the sense in 
which the term is here used) to be regarded as properly a crime at 


| 1Ornelas v. Ruiz, (1895), 161 U. S. 502. 
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all, from the point of view of international extradition?” In other 
words, is not the so-called political crime internationally a neutral 
or colorless act to which no criminality does or can attach, and for 
this reason an act which is outside the purview of extradition 
treaties ? 

The question appears to be not without some difficulty. On the 
one hand, it may be urged that crimes classed as political are usually 
the more serious ones, such as normally are designated by the terms | 
murder, arson, robbery, ete.; that the acts as charged and committed 
are punishable in the demanding country as common crimes and the 
whole undertaking of the fugitive as treason; that in all cases in 
which the defense is raised the fugitive admits the commission of 
the acts charged; that the term itself “ political crime or offense ” 
is in words an admission that the act is a crime and that the very 
defense offered is that there should be no surrender because the 
crime committed is political ; and, finally, that, therefore, the defense 
that the crime committed was a political crime is really an excuse 
for, if not, indeed a justification of, the crime charged. 

It is not clear, however, that this disposes of the question. May 
it not be, in the first place, that the term “ crime or offense” as 
used in this connection would better be understood as meaning “ act,” 
and that the real defense to extradition is that the act charged is not 
a crime at all since it is a political act? The following considera- 
tions give, perhaps, some color to this suggestion. First, interna- 
tionally the form of government of a state is immaterial. France 
the empire is the same France as France the republic, because the 
state never dies. Since, therefore, the form of government is inter- 
nationally immaterial, it would seem that internationally the acts 
producing the change in form are likewise immaterial; and since 
internationally the acts are colorless, must it not be concluded that 
they are not crimes? Moreover, it appears clear that political 
“crimes or offenses ” lack some of the elements of ordinary crimes. 
For example, the act will lack malice in the sense in which that 
term is used in criminal law, and it is not individual, — that is, the 
act is the act of the political party to which the individual belongs, 
the individual being merely the instrument (hardly the agent) by 

7 
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which the act is committed. The force of the latter suggestion is 
apparent where in a war between two nations, one man belonging to 
the force which has invaded the territory of the other shoots and 
kills one of the opposing force in battle. It can scarcely be said in 
such a case that although the one shooting has killed the other, that 
he has, therefore, committed murder; the act was not personal, but 
political; and such it would seem must be the status of a similar act 
committed in a struggle between two contending political factions 
in a state. In such a case the act is the result of a political move- 
ment; it is not the act of the individual but of the party to which 
he belonged ; it is ordered and directed by that party; and often the 
actor must commit the act or himself suffer punishment. That this 
view is tenable is strongly suggested in those cases in which, there 
having been two contending factions in a state, it is sought to extra- 
dite fugitives of the party previously in power, but overthrown by 
rebellion. Here it would seem clear that acts done to maintain the 
government would be acts of state, and as such no more properly 
crimes than the killing of a man in battle. 

It is therefore believed that a political crime or offense may 
perhaps be considered as not in any real sense a crime, within the 
meaning of international agreements for extradition. 


(b) A second question arising in connection with this branch of 
the subject may be stated as follows: “ Is the defense that the crime 
charged is political in its character, a plea to the jurisdiction of the 
court or should it be classed as a plea to the merits ? ” 

At first glance, the inclination is to consider that the plea is one 
in bar, going to the merits, — a plea that may perhaps be assimilated 
to the plea of confession and avoidance in civil matters. It is 
believed, however, that the plea should rather be regarded as a plea 
to the jurisdiction. 

However, before considering this question in detail, attention 
should be called in a preliminary way to the fundamental proposi- 
tion, which should be kept always in mind, that an extradition com- 
missioner, or judge acting as such, has, in extradition matters, only 
such powers as have been expressly conferred upon him by the 
statutes or by the extradition treaties; and that in a given case 
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unless he has authority specifically given by treaty or by statute, he 
has no authority or jurisdiction whatsoever.” 

The following considerations, based upon this fundamental prin-| 
ciple, seem to lead to the conclusion that the plea of political offense 
is a plea to the jurisdiction and not to the merits. 

In the first place, as has been already suggested, if a political act | 
is not deemed as between nations, a crime within the meaning of the | 
extradition treaties, there would seem little doubt but that the plea | 
which raises the question runs to the jurisdiction and not to the! 
merits. The principle controlling such a case would seem to be the 
same as that which would be invoked if a fugitive were arrested on 
a charge of murder and the demanding government should submit 
to the commissioner evidence showing that the murder, so-called, 
with which the fugitive was charged was the killing of a man in an 
actual battle during a war between two nations. In such a case it 
would appear that the commissioner should dismiss the proceedings ; 
and the duty so to do would arise, not because such a defense would 
be a plea of justification, but because the act charged did not, under 
our jurisprudence, constitute the crime of murder; it being clear that 
the crime charged in extradition proceedings must, under the authori- 
ties, be a crime within the meaning of our own jurisprudence? If 
a “political offense” be of this nature, the same rule would of 
course apply. 

Again, it seems to be a settled principle of our law that there is 
no authority to surrender a fugitive unless the crime with which 
the fugitive is charged is specifically included among the extraditable 
crimes specified by treaty. But if crimes not specifically included 
can not be considered as being within the treaty and so are not extra- 
ditable crimes, a fortiori crimes which are specifically excluded from 
the operation of the treaty can not serve as the basis of an extra- 


2In re Vandervelpen, (1877), 14 Blatch. 137. 

34 Op. Atty.-Gen. 330; In re Adutt, (1893), 55 Fed. 376; Cohn v. Jones, 
(1900), 100 Fed. 639; In re Frank, (1901), 107 Fed. 272; Benson v. McMahon, 
(1887), 127 U. S. 457; Grin v. Shine, (1902), 187 U. S. 181; Wright v. Henkel, 
(1902), 190 U. 8. 40. 

46 Op. Atty.-Gen. 85; id. 432; and see Terlinden v. Ames, (1901), 184 U. S. 
270; Ew parte M’Cabe, (1891), 46 Fed. 363; Ew parte Dos Santos, (1835), 2 
Brock. 493, Fed. Cas. 4016; U. 8. v. Watts, (1882) 8 Sawy. 370. 
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dition. But the fact that a crime charged is not within the treaty, 
under the rule as to the limitations of the commissioner’s jurisdic- 
ion already stated, obviously runs to the question of jurisdiction, 
and this would seem to apply to the political offense, because spe- 
cifically excluded, as well as to some other offense because not 
specifically included. 

Again it is believed to be well established that the question whether 
or not the circumstances set forth in the complaint constitute the 
crime charged therein, within the meaning of the language of the 
treaty, is a question running to the jurisdiction of the commissioner 
and not to the merits. This statement is based upon the proposi- 
tion that although upon habeas corpus a court reviews only those 
questions which affect the jurisdiction of the commissioner and the 
question whether or not he had legal evidence before him upon which 
to base his decision,® yet the courts, acting under this rule, do deter- 
mine upon habeas corpus whether or not the offense charged and 
made out by the evidence is within the terms of the treaty.° This 
principle has been repeatedly applied by the courts where, upon 
writs of habeas corpus and certiorari, they have determined whether 
or not the facts set forth in the complaint and in the accompanying 
depositions, constituted embezzlement,’ assault with intent to commit 
murder,’ or forgery.® 

It would seem, therefore, that the question as to whether or not 
the act charged was a crime covered by the treaty, which, it would 
appear, is the question to be determined whenever the defense of a 
political offense is raised, is, under the principles governing the 
eases, like the determination of the question whether or not the acts 
charged constitute the precise crime charged in the complaint, and 
therefore that a plea raising this issue runs to the jurisdiction and 
not to the merits. 

5 In re Stupp, (1875), 12 Blatehf. 501; Ornelas v. Ruiz, (1895), 161 U. S. 502. 

6In re Cortes, (1889), 136 U. S. 330; In re Reiner, (1903), 122 Fed. 109; 
U.S. v. Piaza, (1904), 133 Fed. 998. 

7In re Frank, (1901), 107 Fed. 272; In re Grin, (1901), 112 Fed. 790; Grin 
v. Shine, (1902), 187 U. S. 181; Jn re Reiner, (1903), 122 Fed. 109; Ea parte 
Ronchi, (1908), 164 Fed. 288. See Jn re Rowe, (1896), 77 Fed. 161. 

8U. 8. v. Piaza, (1904), 133 Fed. 998. 


9 In re Benson, (1888), 34 Fed. 649; Benson v. McMahon, (1887), 127 U. S. 
457; In re Adutt, (1893), 55 Fed. 376. 
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The question should not be dismissed, however, without consider- 
ing the language of the treaties, though unfortunately but little can 
be gained therefrom owing to the loose and, at times, inartistic word- 
ing of the provisions. The treaties read variously, as follows: that 
nothing therein “ shall be construed to extend to crimes of a political 
character ; ” *° that they “shall not apply to (crimes) of a political 
character; ” 7 that they “shall not be applicable to persons guilty 
of any political crime or offense or of one connected with such crime 
or offense; ” ** that the provisions of the treaty “ shall not be applied 
* * * to any crime or offense of a purely political character ;” 1% 
that the treaty “ shall not be applied, in any manner, * * * to 
any crime or offense of a political character; ”** that they “ shall 
not apply to any crime or offense of a political character or to acts 
connected with such crimes of offenses; ” 1° that “ the provisions of 
this convention shall not import claim of extradition for any crime or 
offense of a political character nor for acts connected with such crimes 
or offenses ; ” 1® that “ extradition will not be granted ” for political 
crimes; ** and that “extradition slfall not take place” where the 
crime or offense charged shall be of a purely political character.?® 

As will be noted from these extracts, the expression most generally 
used, is that the treaty “shall not apply ” to crimes of a political 
nature, — an expression which would appear equivalent to a specific 
exclusion of political offenses from the operation of treaties, thus 
supporting the assumption already made above. 

In the light of these various considerations it would appear not 

10 Baden, Extradition Convention, 1857. 

11 Haiti, Treaty of Amity, etc., 1864; Italy, Hatradition Convention, 1868. 

12 Belgium, Extradition Convention, 1901; Guatemala, Hatradition Treaty, 
1903; Luxemburg, Extradition Convention, 1883; Nicaragua, HPatradition Con- 
vention, 1907; San Marino, Extradition Treaty, 1908. 

13 France, Extradition Convention, 1843. 

14 Austria-Hungary, Extradition Convention, 1856. 

15 Netherlands, Extradition Convention, 1887; Ottoman Empire, Extradition 
Treaty, 1874; Haiti, Hatradition Treaty, 1905; Salvador, Extradition Treaty, 
1876. 

16 Spain, Extradition Treaty, 1908; Portugal, Ewtradition Treaty, 1908. 

17 Argentine, Extradition Treaty, 1896; Brazil, Extradition Convention, 1898; 


See Switzerland, Extradition Treaty, 1900. 
18 Mexico, Extradition Treaty, 1899. 
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unreasonable to regard the plea that the crime charged is a political 
act as a plea not to the merits but to the jurisdiction. 


(ec) A third phase of this branch of the discussion relates to the 
burden of proof and the amount of evidence necessary, under the 
plea that the act charged is political. 

As a preliminary matter to a discussion of this point, it should be 
said that the proceedings before the extradition commissioner are 
not in any proper sense of the term a trial of the accused upon the 
charge preferred.1® The extent to which this principle has been 
earried is suggested by the fact that at one time it was ruled that 
the defendant might not at the hearing be a witness in his own 
behalf,?° though the courts have since refused to regard this as a 
correct principle and now uniformly permit the accused to testify in 
his own behalf.27_ However, acting upon the same general principle 
the courts still refuse to permit the fugitive to offer in evidence the 
depositions of witnesses in his behalf,?* although, under express 
statutory authority, such is the kind of evidence upon which he may 
be committed for surrender. By a further application of the princi- 
ple the courts refuse to grant the fugitive any considerable privilege 
in the matter of continuances ** although very lenient in this regard 


with the demanding government.” These rulings are all to be 
justified upon the principle that in his appearance before the com- 
missioner the fugitive is in no sense on trial, but that he is merely 


19 Fx parte Van Aernam, (1854), 3 Blatchf. 160; In re Wadge, (1883), 15 
Fed. 864; Benson v. McMahon, (1887), 127 U. S. 457; In re Macdonnell, (1873), 
11 Blatchf. 170. 

20 In re Dugau, (1874), 2 Low. 367. 

21 In re Farez, (1870), 7 Blatchf. 345. See In re Kelly, (1885), 25 Fed. 268; 
Act of 1882, 22 U. S. Statutes at Large, 215. 

22 In re Wadge, (1883), 15 Fed. 864; In re Luis Oteira y Cortes, (1889), 136 
U. S. 330, 336. 

23 In re Wadge, (1883), 15 Fed. 864; and see cases cited under note 24 below. 

24In re Calder, (1853), 6 Op. Atty.-Gen. 91; In re Farez, (1870), 7 Blatchf. 
345; In re Macdonnell, (1873), 11 Blatehf. 79, 100; Rice v. Ames, (1900), 180 
U. S. 371, 376; and see generally on the question of continuances,.Jn re Heinrich, 
(1867), 5 Blatchf. 414; In re Ludwig, (1887), 32 Fed. 774; In re Wadge, (1883), 
16 Fed. 332, s. c., 15 Fed. 864; Plugge and Barton, (1889), 1 Moore on Extradi- 
tion, sec. 273, and In re Thomas Barton, (1889), op. cit. 
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undergoing a preliminary examination for the purpose of deter- 
mining whether or not he shall be placed upon trial. 

Again, the treaties provide for the surrender of a fugitive upon the 
presentation of such evidence against him as would justify his appre- 
hension and commitment for trial if the crime had been committed 
within the jurisdiction in which he has taken refuge. The statutory 
provisions governing this matter are framed in harmony with this 
idea. Manifestly under such provisions the action of the magistrate 
in committing for surrender may be assimilated to the bringing of an 
indictment by a grand jury and so the proceedings before the magis- 
trate might in the main have reasonably been regarded as governed 
by the same principles that control the grand jury in matters relat- 
ing to the nature and amount of evidence necessary in such cases. 
But the courts have not taken this view, and the general principle 
of the grand jury procedure has been much modified. Indeed in 
some of the early cases the courts went so far as to hold that the 
amount of evidence which the demanding government must offer, 
must be such as would warrant the conviction of the accused if he 
were actually on trial in this country.”> But later, the courts, per- 
ceiving that in applying such a rule they not only put upon a de- 
manding government a burden which usually could not be success- 
fully met and that therefore they were defeating the very purposes 
of extradition treaties, but perceiving also that they were invoking 
a principle which was contrary to the express provisions of the 
treaties themselves, repudiated this doctrine, and now uniformly 
hold that it is only necessary for the demanding government to show 
probable cause to believe the fugitive guilty of the crime charged in 
order to be entitled to his surrender. The meaning of probable | 
cause in this connection has been defined by Judge Morrow to be | 
“such evidence of guilt as would furnish good reason in a cautious 
man, and warrant him in the belief, that the person accused is guilty 
of the offense with which he is charged,” ** and this view of the 

25 In re Heinrich, (1867), 5 Blatchf. 414, following and relying upon Jn re 
Kaine, (1853), 3 Blatchf. 1; In re Risch, (1888), 36 Fed. 546. 


26 In re Ezeta, (1894), 62 Fed. 972. See In re Farez, (1870), 7 Blatchf. 345; 
Benson v. McMahon, (1887), 127 U. S. 457; In re Neely, (1900), 103 Fed. 631. 








104 


‘law was expressly approved by the Supreme Court in Ornelas v. 
| Ruiz.?7 " 

It seems sufficiently apparent from these observations that the 
burden of proof, — that is, the burden of establishing all necessary 
allegations — rests as to the merits upon the demanding government, 

| which must make out a prima facie case against the accused. How- 

| ever, inasmuch as under the principle just stated, the proceeding 
_ before the commissioner is not a trial, but is a mere preliminary 

| apihiation to determine whether or not the accused shall be sur- 
rendered to be placed upon trial, {it is not necessary for the demand- 

| ing government to establish the guilt of the accused,and the burden 
placed upon the government is satisfied when it has shown that there 
is probable cause to believe that an extraditable crime has been com- 
mitted and that the accused has committed it. Considered with 
reference to the proceedings before a grand jury, in which the sus- 
pected party has no right either to appear personally or by attorney 
or to offer evidence, the privileges accorded a fugitive in extradition 
cases appear not only to extend ‘to him every constitutional right, 
but to be in reality most liberal. 

However, where the defense offered to extradition runs not to the 
question of the guilt or innocence of the accused (which under any 
view must be left for decision to the tribunal before which the 
fugitive is to be tried), but on the contrary goes to the matter of 
the right or jurisdiction of the commissioner to pass upon the ques- 
tion of the surrender of the accused for his trial, the general prin- 
ciples as above set forth, while of much significance, can not be re- 
garded as wholly controlling; since, obviously, in most cases a defense 
running to the jurisdiction of the committing magistrate would not, 
even if it could be offered upon the trial, be a defense to the merits. 
This seems clearly apparent in the case of the jurisdictional question 
regarding the political nature of the crime, because for a fugitive 
to admit upon trial, as he does in such cases at the hearing before 
the commissioner, that he committed the crime complained of and 
that he did so for the purpose of overthrowing an existing govern- 
ment would in many instances be to plead guilty, not only to the 


27 Ornelas v. Ruiz, (1895), 161 U. S. 502, 512. 
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crime charged, but to the crime of treason also. It would seem 
therefore that as to this plea of political offense as well as to all 
other pleas to the jurisdiction, there should be given to the fugitive 
opportunity, much beyond that which he is accorded upon matters 
running to the merits, fully to present to the committing magistrate 
his matters of defense. 

In the case of political offenders the defense to be offered would, 
of course, be very simple in cases, for instance, such as those of the 
English regicides; but usually the problem is much more complex, 
since not infrequently the case that could be presented by the de- 
manding government would bear on its face no indication that the 
crimes charged arose out of or were in any way connected with 
political movements or uprisings. In such cases the problem is 
difficult indeed, and it is in connection with such cases that the ques- 
tion of the burden of proof, in the sense of the burden of 
establishing the political or nonpolitical nature of the crime, becomes 
fundamental. 

This question may be appropriately considered, first, with refer- 
ence to the general rules of practice that govern in matters of pleas 
running to the jurisdiction ; and secondly, with reference to the rules 
that may be deduced from the language of the treaties. 

First, concerning the general rules of practice. It would seem, 
under the rules governing procedure before our courts, state and 
federal, that when the demanding government sets forth in its 
complaint, supported by proper affidavits, facts which prima facie 
show a case under the jurisdiction of the commissioner as that juris- 
diction is defined by statute and by treaty, that it has shown as to 
the jurisdiction all that is necessary to entitle it to the surrender 
of the fugitive for trial. The government has up to that point 
established its case. If now, there are facts or circumstances dehors 
the record as thus presented by the government which would defeat 
that jurisdiction so made out, it is obviously necessary that they 
should be brought to the attention of the commissioner, by the fugi- 
tive who would take advantage of them. Moreover, in presenting 
them to the commissioner the fugitive would of necessity aver their 
truthfulness and assert their sufficiency. It appears to be funda- 





106 


mental in the law of pleading as applied to pleas running to the 
jurisdiction that he who avers a fact as true has the burden of estab- 
lishing it, and if he fails to establish it, the pleading in support of 
which the fact is cited, fails also. If therefore the fugitive fails 
in establishing the facts averred in support of his plea that the crime 
with which he is charged is political, his plea must fail, and the com- 
missioner must then take jurisdiction and go forward upon the 
merits. In this connection it must be again suggested (since the fact 
is often overlooked or forgotten) that the commissioner takes juris- 
diction to pass not upon the guilt or inncence of the accused, but 
merely upon the question whether or not the accused shall be placed 
upon trial for the crime charged. It seems clear, therefore, that 
while in this plea to the jurisdiction the burden of going forward 
with the evidence may in the course of the hearing shift from the 
fugitive to the demanding government, the burden of establishing 
the plea will always rest where it first lies, upon the party making 
the positive averment that the crime is political.2* This would 


28 In the course of the discussion upon this phase of the subject, a question was 
raised at the meeting as to whether or not under the general rules of practice, 
the proposition that the burden of establishing the want of jurisdiction was upon 
the one pleading it, was sound. The following note collects cases of interest in 
connection with this question: 

In Gould’s Pleadings it is stated, p. 22 (fifth edition), that “as to the mode 
of pleading to the jurisdiction there is an essential difference to be observed, 
between a plea to the jurisdiction, in a court of limited, and one of general 
jurisdiction: in a court of the former class it is sufficient to plead negatively — 
i. e., to show, by proper allegations, that the court has not jurisdiction: whereas 
in a superior court it is necessary, both at law, and in equity, — and as well in 
in criminal as in civil cases, not only to show that the court has not jurisdiction; 
but also to point -out specially some other court which has it.” [Citing and 
relying upon Crispe v. Viroll, Yelv. 13; Earl of Derby v. Duke of Athol, 1 Ves. 
202; Bishop of Sodor v. Earl of Derby, Earl of Derby v. Duke of Athol, 2 Ves. 
337; Doe ex dimiss. Rust v. Roe, 2 Burr. 1046; The King v. Johnson, 6 East 583; 
Mostyn v. Fabrigas, 1 Cowp. 161; Rea v. Hayden, 3 Mass, 23.] And see Sec. I, 
Chitty’s Criminal Law, p. 437, citing authorities; Chitty on Pleading, p. 456°. 

The rule at common law seems to be as stated by Gould. 

The rule under our federal procedure is stated by Bates, Federal Equity Pro- 
cedure, § 252, Burden of Proof upon the Issue of Jurisdiction, as follows: 

“ When the plaintiff in his bill avers the jurisdictional facts in conformity to 
the constitution and laws of the United States, the jurisdiction must be taken 
as prima facie existing; and if the defendant desires to object to the jurisdiction, 
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appear to dispose of the seemingly erroneous contention which is 
~sometimes made in political refugee cases, that the fugitive has 
merely to raise a doubt as to the jurisdiction, whereupon the burden 
of establishing jurisdiction is placed upon the demanding government. 

Secondly, the rule as it may be deduced from the treaty provisions. 
It should be observed in connection with this phase of the discussion 
that undue importance must not be placed upon the mere language | 
of the treaties, for it is a thoroughly established doctrine of our courts | 
that extradition treaties are to be interpreted broadly and liberally, | 


the burden is upon him to both allege and prove the facts which are relied upon 
to defeat the jurisdiction [citing Sheppard v. Graves, 14 How. 505, 517; Foster 
v. Cleveland, C., C. and St. L. Ry. Co., 56 Fed. 434; National Masonic Acc. Ass’n 
v. Sparks, 83 Fed. 225]; and, under the Act of 1875, the defendant must show 
by proof to ‘a legal certainty’ that the suit does not really and substantially 
involve a dispute or controversy within the jurisdiction of the court.” [Citing 
Barry v. Edmunds, 116 U. 8. 550, 556; Deputron v. Young, 134 U. S. 241; Wet- 
more v. Rymer, 168 U. S. 115, 128. In the last case the court said: “Applying 
the law as heretofore stated by this court, in the cases cited, that a suit cannot 
be properly dismissed by a Circuit Court as not substantially involving a con- 
troversy within its jurisdiction, unless the facts, when made to appear on the 
record, create a legal certainty of that conclusion, we conclude that, in the 
present case, the want of jurisdiction was not made clear, and that the evidence 
before that court did not warrant a dismissal of the action for the want of juris- 
diction.”’] 

In Sheppard v. Graves, (1853), 14 How. 505, 510, Mr. Justice Daniel said: 
“With respect to the exception taken to the ruling of the District Court, as to 
the obligation of the defendant to prove his averment of the plaintiff’s residence 
in the State of Texas, and not of Louisiana, as set forth in the petition, were 
the decision of this question deemed requisite here, we should say that the true 
doctrine applicable to the question is this: that although in the courts of the 
United States it is necessary to set forth the grounds of their cognizance as 
courts of limited jurisdiction, yet wherever jurisdiction shall be averred in the 
pleadings, in conformity with the laws creating those courts, it must be taken 
prima facie as existing, and that it is incumbent on him who would impeach 
that jurisdiction for causes dehors the pleading, to allege and prove such causes; 
that the necessity for the allegation and the burden of sustaining it by proof, 
both rest upon the party taking the exception.” 

In the next case following, involving the same parties and the same issues, 
Mr. Justice Daniel said: “The plaintiff having averred enough to show the 
jurisdiction of the court, and nothing having been adduced to impeach it, that 
jurisdiction remained as stated, and the plaintiff could lose nothing by adducing 
either imperfect evidence, or no evidence at all, in support of that which clearly 
existed, and which he, under the circumstances, could not be called on to sustain.” 
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rather than narrowly and technically.*® The general purpose and 
intent of a treaty provision as viewed from the entire object of the, 
treaty, should be looked to in reaching an understanding concerning 
the meaning of the provision, rather than the mere language in which 
it is framed. This fundamental canon of interpretation is often lost 
sight of. For example, it has been vigorously contended *° that, 
with reference to the tribunal before which the fugitive should plead 
his defense, there was a fundamental difference between the pro- 
vision of the extradition treaty of 1870 with Salvador under which 
the question of the political nature of the crimes charged was deter- 
mined in the Hzeta case by Judge Morrow acting as committing 
magistrate, and the provisions of the extradition treaty of 1887 with 
Russia under which, it was argued, this question could only be 
passed upon by the executive. And yet when the whole of the 


These opinions of Mr. Justice Daniel have been cited and followed in a number 
of cases. See Foster et al. v. Cleveland, etc., Ry. Co., (1893), 56 Fed. 434; 
Adams v. Shirk, (1902), 117 Fed. 801; Yocum v. Parker, (1904), 130 Fed. 770; 
Hunt v. N. Y. Cotton Exchange, (1906), 205 U. S. 322; and see the dissenting 
opinion of Judge Knowles in Hewitt v. Story, (1894), 64 Fed. 510, 523. 

In Foster et al. v. Cleveland, etc., Ry. Co., supra, the court said: “ Before 
the Act of 1872 (Rev. St., § 914), beyond doubt, where jurisdiction of the courts 
of the United States was alleged, the burden, both of allegation and proof, rested 
upon whomsoever would defeat it. Sheppard v. Graves, 144 How. 505. By the 
laws of New York, Ohio, and some other states, adopted by this statute, such 
allegations must be made in the answer. Draper v. Springport, 15 Fed. Rep. 
328; Refining Co. v. Wyman, 38 Fed. Rep. 574. If these statutes changed the 
form, mode, and time of such pleadings, they did not obviate the necessity, nor 
alter the burden, of proof. Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. Rep. 
521; Refining Co. v. Wyman, 38 Fed. Rep. 574.” 

In the recent case of Hunt v. N. Y. Cotton Exchange, supra, Mr. Justice 
McKenna speaking for an undivided court, commented upon this principle as 
follows: “On the issue presented by the plea [to the jurisdiction] the burden of 
proof was upon the appellant [the defendant], and he was required to establish 
by a preponderance of the evidence that the amount involved was less than the 
jurisdictional amount. Sheppard v. Graves, 14 How. 504; Wetmore v. Rymer, 
169 U. S. 115; Gage v. Pumpelly, 108 U. S. 164; Adams y. Shirk, 117 Fed. Rep. 
801.” 

29 Benson v. McMahon, (1887), 127 U. S. 457; Grin v. Shine, (1902), 187 
U. S. 181; In re Herres, (1887), 33 Fed. 165; In re Neeley, (1900), 103 Fed. 
626; In re Grin, (1901) 112 Fed. 790. 

80 See record in Rudovitz case, 1908, Commissioner Foote, Chicago. 
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treaties and their provisions are looked to, it may well be doubted 
that any such difference on this point was ever intended or contem- 
plated by those negotiating the treaties.*! 

With this general principle of broad and liberal interpretation in 
mind, the following observations may be made upon the language of 
the treaties, with, however, one further preparatory remark, — that 
the general purpose of the political clause in extradition treaties 
appears to be to provide against the surrender of political refugees 
for punishment for political crimes. 

A considerable number of our extradition treaties ** contain no 
provisions that might be fairly construed as suggesting any rule at 
all regarding the burden of proof in establishing the political or non- 
political nature of the crime charged, and the question in extradition 
under these treaties must be left for determination in accordance 
with the general rules governing pleas to the jurisdiction. In these 
treaties it is merely specified that the provisions shall not be applied 
or that they shall not be applicable to crimes or offenses of a political 
character. 

The language of others of the treaties ** seems, however, to con- 
tain a direct intimation, if not indeed an express provision upon the 
question. These treaties, of which the Russian treaty is a type, pro- 


31 The language of the treaties is as follows: “The provisions of this treaty 
shall not apply to any crime or offense of a political character.” — Salvador, 
Ectradition Treaty, 1870; “If it be made to appear that extradition is sought 
with a view to try to punish the person demanded for an offense of a political 
character, surrender shall not take place.” — Russia, Extradition Convention, 
1887. 

82 France, Hatradition of fugitives from justice, November 9, 1843; Austria- 
Hungary, Extradition, July 8, 1856; Haiti, Amity, commerce and navigation, and 
the extradition of criminals, November 3, 1864; Turkey, Eatradition, August 11, 
1874; Baden, Mutual surrender of criminals, January 30, 1857; Ecuador, Ea- 
tradition, June 28, 1872; Netherlands, Extradition of criminals, June 2, 1887; 
Belgium, Mutual extradition of fugitives from justice, October 26, 1901; Guate- 
mala, Mutual extradition of fugitives from justice, February 27, 1903; Luxem- 
burg, Extradition of criminals, October 29, 1883; Haiti, Mutual extradition of 
criminals, August 9, 1904; Nicaragua, Hatradition of criminals, March 1, 1905; 
San Marino, Extradition, January 10, 1906. 

83 Japan, Extradition of criminals, April 29, 1886; Russia, Eatradition of 
criminals, March 16 /28, 1887; Colombia, Extradition of criminals, May 7, 1888; 
and see treaties collected in the next note. 
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vide that “ if it shall be made to appear” that the crime charged is 
political, surrender shall not take place. It would seem too clear 
to call for argument that inasmuch as the interest of the demanding 
government is that the crime should seem an ordinary one, the 
burden is upon the fugitive in whose interest the provision is made 
to make it “appear” that the offense charged is otherwise. The 
only reasonable ground for argument in the matter would seem to 
lie in the meaning of the term “ appear,” whether the term means 
merely that the fugitive must only suggest a doubt and then have the 
burden of establishing that it is not a political crime thrust upon 
the demanding government in order to overcome this “‘ appearance ” 
that the crime is political, or whether it means that the fugitive 
must show, demonstrate, prove, that the offense is political in order 
to avoid a surrender. The language considered broadly seems to be 
clear upon the point for it is affirmative in its form and provides 
that in order to defeat extradition it must “appear” that a crime 
is political and not that, in order to be entitled to surrender, it must 
be shown that the crime is not political. 

Certain treaties contain a further provision which would seem to 
make this conclusion certain. The provision now referred to speci- 
fies in addition to the stipulation just discussed, that surrender shall 
not take place if the fugitive “ prove” that it is the intention of 
the demanding government to try him for a political offense after his 
return, even though he is extradited for a nonpolitical offense.** 
There can be little question but that this provision clearly contem- 
plates that the burden of establishing this defense (which would 
seem to run to the jurisdiction) should be placed upon the fugitive. 
Moreover, it is not improbable that the negosiators intended that the 


84 Norway, Ewtradition of criminals, June 7, 1893; Denmark, Extradition of 
fugitives from justice, January 6, 1902; Peru, Hatradition of criminals, Novem- 
ber 28, 1899; Servia, Mutual extradition of fugitives from justice, October 25, 
1901; Sweden, Extradition of criminals, January 14, 1893; Panama, Mutual 
extradition of criminals, May 25, 1904; Brazil, Extradition of criminals, May 14, 
1897, and May 28, 1898; Bolivia, Eawtradition of fugitives from justice, April 21, 
1900; Chile, Eawtradition of criminals, April 17, 1900; Great Britain, Extradition 
convention, July 12, 1889; Denmark, Eatradition of fugitives from justice, 
January 6, 1902; Cuba, Mutual extradition of fugitiwes from justice, April 6, 
1904. 
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expression “if it shall be made to appear” in the earlier part of 


the provision, should be equivalent to the term “ prove” in the later 
clause, and this assumption seems the better founded when it is 
considered that otherwise the treaty would relieve the fugitive from 
proving that the crime charged was connected with a political move- 
ment, comparatively an easy matter, and impose upon him the 
burden of establishing an intent of a demanding government to try 
him for a political crime, upon his return to that country, — an 
almost impossible task. Such a distinction would seem not only 
arbitrary, but unfair. It is believed that the two phrases are equiva- 
lent, that they impose upon the fugitive the burden of establishing 
the defense to the jurisdiction, and that these provisions are but the 
specific expressions of the general intent and meaning of similar pro- 
visions in other extradition eonventions, 

One point further is worthy of notice in this connection. It is 
well established that extradition proceedings instituted by a demand- 
ing government are presumed to be made in good faith, and as a 
general rule the courts will refuse to consider the question of the 
bona fides of the demand.*® It would seem that this presumption 
must also obtain where the fugitive raises the defense of the political 
nature of the crime and this would appear true even though the 
treaty provisions expressly provide that the nature of the crime 
may in this case be examined. If this is correct, then the fugitive 
would clearly be under the necessity of overcoming this presumption 
which the courts are always slow to question. 

These considerations would seem to establish that the fugitive, in 
order to be entitled to his discharge from custody, must do more than 
merely raise a doubt as to the political character of the offense; but 
the question as to whether or not he should establish his defense 
beyond a reasonable doubt or merely by a preponderance of evidence 
may perhaps be considered as open. However, in view of the fact 
that in cases such as these the decision of the commissioner would 
as a practical matter be almost equivalent to a verdict of guilty 
(since, the fugitive admitting his guilt, surrender to the demand- 


85 In re Kaine, (1852), 14 How. 103, 145; In re Heilbronn, (1854), 11 Fed. 
Cas. 6,323; see also to the same point Jn re Arton, [1896], L. R. 1 Q. B. 108. 
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ing government would doubtless mean a conviction), it is believed 
that the rule should not require the fugitive to establish his defense 
beyond a reasonable doubt, but that it should provide that his dis- 
charge is due when he has a preponderance of the evidence in his 
favor. This seems to be the general rule governing pleas running 
to the jurisdiction. 


If the conclusions above set forth upon this branch of our dis- 
cussion are sound, it would appear (1) that the plea that the crimes 
or offenses charged are political in their nature, is a plea to the 
jurisdiction and not to the merits; (2) that the fugitive pleading 
to the jurisdiction has the burden of establishing it by a preponder- 
ance of evidence; (3) and that the commissioner’s findings upon 
this question are subject to review by the courts under writs of 
certiorari and habeas corpus. 


Il. The second branch of the subject as outlined deals with the 
question of the tribunal before which the defense of the political 
\character of the act should be pleaded. 


The point has been made in some recent cases that a determination 


of the question of the political character of an offense charged is for 
the executive alone, and that it was not settled otherwise in the Hzeta 
ease,*® where Judge Morrow, acting as a committing magistrate, 
determined that the offenses against the prisoners in that proceeding 
were political in their nature and, therefore, were not such as would 
warrant the surrender of those accused to the demanding government. 


It is believed, however, that those who assert this doctrine confuse 
the matter somewhat by considering that it involves a question re- 
garding the political status of the movement in connection with 
which the offenses charged are committed. While this doctrine finds 
some confirmation in the language of some of the courts and particu- 
larly the diseussions of Mr. Justice Nelson in the Kaine case,*” the 
cases as a whole suggest that this position is not well taken in point 
of law, for in a majority of the very few cases which have called 


36 In re Hzeta, (1894), 62 Fed. 972. 
37 Bx parte Kaine, (1853), 3 Blatchf. 1. 
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for the consideration and determination of this question by our 
authorities, no question whatsoever has arisen concerning belliger- 
ency and, therefore, the question of an official executive recognition 
of the political status of a revolution, so-styled, has not been pre- 
sented. The simple question that has called for determination in 
the determined cases seems to have been rather a mere question of 
fact, — whether or not at the time the occurrence took place there 
was an actual revolutionary movement in the country from which 
the accused was fugitive, and if so, whether or not the act com- 
plained of was a part of such movement; and by analogy it would 
seem that this should be determined as are other facts, by the com- 
missioner. Indeed, it might perhaps be urged that for the executive 
to determine this fact would in some instances afford opportunity 
for embarrassment since it might be sought to construe an affirmative 
determination as indicating a disposition upon the part of the govern- 
ment to sympathize with, if not tacitly approve of, an effort to over- 
throw the government of a country with which this government 
enjoyed at the time the most friendly relations, and with which it 
was at peace. It is of interest to note that committing magistrates 
generally have followed Judge Morrow, and have determined this 
question as they have determined other points upon which the fugi- 
tive sought to defeat surrender. This was the rule followed in the 
somewhat notorious Lynchehaun case and in the more recent Pouren 
case. 

It is believed that a consideration of the respective powers and 
duties of the commissioner and executive supports this view. It has 
been already pointed out that in extradition matters the powers pos- 
sessed by the commissioner and by the Secretary of State are those 
only which have been expressly conferred by statute or which rise 
out of the provisions of our treaties with foreign governments.*® 
Now, under the statutes and the treaties, the only person having the 
power to commit the fugitive for surrender to the foreign govern- 
ment is the committing magistrate; for while the Secretary of State 
may refuse to surrender after commitment, he has no authority what- 


88 In re Vandervelpen, (1877), 14 Blatchf. 139. 
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soever to commit. But it has been shown above that the plea that 
the offense charged is political, is a defense which goes to the right 
or jurisdiction of the commissioner to commit for surrender. It 
would seem therefore to follow that if a fugitive in a given case 
considers that the commissioner has no authority to commit him for 
surrender to a foreign government for punishment, the logical course 
would be for him to offer such facts as he may have to establish this 
defense, before the tribunal to the jurisdiction of which he objects. 
This conclusion is not at all disturbed by the fact that the Secretary 
of State may and must ultimately pass upon the defense offered, 
because he reviews in like manner the merits, and yet it would 
scarcely be contended that this makes him the only proper party to 
pass upon the merits in the first instance. This view — that the 
Secretary of State does not and, indeed, can not pass upon this 
matter in the first instance — finds confirmation in the practice long 
ago adopted by the Department of State, of refusing to consider, in 
determining whether or not a warrant of surrender shall issue, any 
evidence which has not been made part of the record made up by the 
commissioner, — a rule which has been applied both as to evidence 
offered by the demanding government and as to evidence offered by 
the fugitive.*® 

| Under these considerations, it would seem a necessary conclusion 
‘that such evidence as the fugitive may have tending to establish that 
\the crime for which he is demanded is in reality a political offense 
should be offered to the committing magistrate. As a practical 
matter, it may be said that so long as the present practice is main- 
‘tained in the Department of State, no fugitive would be quite safe 
in neglecting or refusing to present before the commissioner his 
defense that the crime with which he is charged is political. 


III. Is the political nature of the act finally passed upon and 
. determined by the courts or by the execute? 
As is well known, the functions of the Secretary of State in extra- 
dition matters have been but imperfectly determined. The statute 
provides that if upon the hearing the commissioner 


89 Moore on Extradition, §§ 374-376; The Pouren Case. 
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deems the evidence sufficient to sustain the charge under the pro- 
visions of the proper treaty or convention, he shall certify the 
same, together with a copy of all the testimony taken before him, to 
the Secretary of State, that a warrant may issue upon the requisition 
of the proper authorities of such demanding government, for the 
surrender of such person, according to the stipulations of the treaty 
or convention.*® 


It was for some time held under this statute that the functions of 
the executive, exercised through the Secretary of State, were merely 
ministerial and that the latter had no power to pass upon the pro- 
priety of the surrender,* his action being confined to the issuance 
of the warrant of surrender. But that view has been abandoned, and 
it is now well established that not only may the Secretary of State 
pass upon the merits of the case but, inasmuch as he is the only 
person or tribunal by whom the finding of the commissioner upon 
the merits can be reviewed, it is his duty so to do.*® In accordance 
with this view the Secretary of State claims and exercises the right 
to pass upon the weight of the evidence submitted before the magis- 
trate and upon all other matters which are not pure questions of 
procedure, which are determined upon writs of habeas corpus and 
certiorari, and issues his warrant of surrender or refuses to issue it 
and secures the discharge of the prisoner, as upon examination he 
feels under the circumstances is proper and just. 

But if the defense that the crime charged is political runs (as 
seems probable) to the jurisdiction of the commissioner, it would 
appear to follow that the determination of the commissioner upon | 
the point would, upon habeas corpus, be open to examination by the 
judicial branch of the government, since one of the best established 
principles of extradition is that questions relating to the-jurisdiction 
of the commissioner are reviewable by the courts upon habeas | 
corpus.*® It would seem possible, under this view, for an alleged | 
political prisoner in a given case to test the validity of his commit- | 
ment in the Supreme Court itself. It ought however to be remarked 


40R. S., § 5270. 

41 Moore on Extradition, § 361. 

42 Moore on Extradition, §§ 364 ef seq. 
43 In re Stupp, (1875), 12 Blatehf. 601. 
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that the attitude of that tribunal in Ornelas v. Ruiz can not be re- 
garded as wholly in harmony with this suggestion, though, as the 
court expressly declined to pass upon it, the question may be 
regarded as still open.** 

But according to the circumstances of a given case either tho 
executive or the court may in that case finally determine the question. 
If, for instance, it should be considered that the political character 
of the offense is a plea going to the jurisdiction and if, having been 
committed for surrender, the fugitive should contest the decision of 
the commissioner up through the courts and should have his petition 
adversely ruled upon by all, even the Supreme Court itself, yet 
inasmuch as the issuing of the warrant of surrender is wholly dis- 
cretionary with the Secretary of State, that officer might, if he should 
reach a different conclusion regarding the political character of the 
offense, refuse to issue the warrant of surrender and have the marshal 
directed by the President to discharge the prisoner. In such a case, 
of course, the ruling of the Secretary of State would be final. 

But, on the other hand, should the committing magistrate rule 
that the offense was not political and should the Secretary of State, 
upon the record being transmitted to him, concur in the finding of 
the commissioner and issue the warrant of surrender, still it would 
be possible for the prisoner to sue out a writ of habeas corpus and 
secure his release, should he be able to persuade some judge that the 
crime with which he was charged was political and not within the 
terms of the treaty.** 

These illustrations develop the fundamental fact that under 
normal conditions it is not possible in any case to deliver up to a 
demanding government a fugitive from the justice of that govern- 
ment unless the action is concurred in both by the judicial and execu- 
tive branches of this government. If either of these consider that 
the fugitive should not return, it is impossible for the demanding 
government to obtain him through extradition process. 

As suggested, this is the normal condition. It should be observed, 


44 Ornelas v. Ruiz, (1895), 161 U. S. 502. 


45 Ra parte Kaine, (1853), 3 Blatchf. 1; In re Macdonnell, (1873), 11 Blatchf. 
170. 
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however, that there are a number of treaties containing provisions 
regarding this matter which may perhaps require that as to them this 
doctrine shall be changed, though so far as known none of them have 
yet been the subject of interpretation by either the courts or the ex- 
ecutive. The provisions are not uniform and in some of them the lan- 
guage is loose and ambiguous. In one of them, for example (the treaty 
with Argentine), it is provided that in cases of doubt regarding the 
political character of the act, the “ decision of the judicial authorities 
of the country to which the demand for extradition is directed will 
be final.” It perhaps is a fair question for debate whether or not 
in a case arising under this treaty the Secretary of State would have 
any choice except to follow the findings of the courts where the 
courts have determined that the offense with which the fugitive was 
charged is not political in its character. Such a rule would of course 
deprive him of the check which under normal conditions he exercises 
over the courts and, contrary to the usual practice, would put the 
determination of the question regarding political offenders into the 
hands of the judiciary only. But the meaning of this clause has yet 
to be determined. 

The provision as found in other treaties is framed differently 
from this, and while the language of such treaties varies somewhat 
in particular treaties, it seems to incorporate the same essential 
idea.*® The provision most frequently found reads as follows: 


If any question shall arise as to whether a case comes within the 
provisions of this article, the decision of the authorities of the gov- 
ernment on which the demand is made or which may have granted 
the extradition shall be final. 


One of the most interesting phases of this particular question arises 
from the fact that the treaties usually provide that a fugitive shall 
not be tried in the country to which he is returned for any political 
act committed prior to his return. Under the normal conditions, 
the question as to whether or not that provision of the treaty was 


46 Chile, Extradition treaty, 1900; Cuba, Extradition treaty, 1905; Denmark, 
Extradition treaty, 1902; Panama, Eatradition treaty, 1905; Peru, Hatradition 
treaty, 1899; Servia, Extradition treaty, 1901; Sweden and Norway, Extradition 
of criminals, 1893; and see Great Britain, Extradition convention, 1889. 
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being violated could hardly be brought directly to the attention of 
this government, and if it were, it would seem that the action of this 
government must consist either in a denouncement of the treaty by 
the executive for a violation of its terms, or in the making of a 
formal protest. The treaty would give no rights beyond this. But 
under the treaty provisions under consideration the rights of this 
government would appear to be much enlarged. If under these 
treaties it was brought to the attention of this government that 
an effort was being made to punish a surrendered fugitive for a 
political crime committed prior to his surrender, the authorities of 
this government would have the right to determine whether or not 
the act for which it was sought to try and punish the accused was 
really of the prohibited kind, and this right would seem to exist 
whether the act in question was the act for which the fugitive had 
been surrendered, or some other act. If such a case should arise 
under the treaty with Argentine, our courts would be charged with 
deciding the question. The situation that would arise in such a 
ease, involving as it would the liberty of a person not only not before 
the courts, but beyond their jurisdiction, would certainly be novel 
and, it is thought, not without some difficulty. Under the wording of 
the other treaties the question would perhaps be decided by the execu- 
tive. Under either plan, the procedure would it is believed be unique 
to our jurisprudence. 


IV. The final phase of the discussion upon this subject has refer- 
ence to the elements and characteristics of political crimes and 
offenses as they may be deduced from the adjudged cases. 


As has been already suggested, some courts in contending that 
determinations regarding political offenses are to be made by the 
executive have reached this conclusion apparently upon the assump- 
tion that the question involved is of the same sort as that which arises 
upon the proposed recognition of a new state or new government. 
Mr. Justice Nelson has expressed this idea in the following words: 


In most cases, perhaps, of political offenses, the acts, detached 
from the political character of the transaction, would bring the case 
within some of the offenses enumerated, and, unless the government 
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upon whom the demand is made takes the responsibility of distin- 
guishing between the two, the treaty obligation would require the 
surrender. The surrender, in such cases, involves a political ques- 
tion, which must be decided by the political, and not by the judicial, 
powers of the government. It is a general principle, as it regards 
political questions concerning foreign governments, that the judiciary 
follows the determination of the political power, which has charge 
of its foreign relations, and is, therefore, presumed to best under- 
stand what is fit and proper for the interest and honor of the country. 
They are questions unfit for the arbitrament of the judiciary — 
especially so for the subordinate magistrates of the country.*? 


But I venture to suggest that this view is erroneous. If, as has been 
already suggested, the determination of the question of the political 
character of the offenses charged against the fugitive was in any 
way, even in the slightest, determinative of the political status of the 
revolutionary party to which he belonged, if it could be construed as 
a recognition of the belligerency of the party of which the fugitive 
was a member, the considerations so vigorously urged by Mr. Justice 
Nelson would be of considerable weight. But such is not the fact. 
On the contrary,[in almost all of the cases of political offenders who\ 
have sought refuge in this country and whose surrender has been | 
denied by this government upon extradition proceedings instituted | 
by the government from which they came, there has been no recogni- | 
tion whatsoever of the belligerency of the party to which the fugitive | 
belonged. This is true of the Mexican revolutionists of the 90’s, as / 
well as of the recent revolutionary fugitives from Russia. In these | 
eases, therefore, the real question at issue was whether or not, as a | 
historical fact, there existed in the demanding country a revolu- | 
tionary movement in the general rather than in the technical mean- | 
ing of that term; if so, whether or not the fugitive was a member | 
of one of the parties; and if he was, whether or not the crime with | 
which he was charged was committed in the course and as a part | 
of the political activities of that party to which he belonged. It is 
not, in such cases, necessary that there be such a condition of revolu- 
tion or rebellion as entitles the revolutionary or rebel party to be 
recognized as belligerent, and this being true, it would appear that 


47 Ex parte Kaine, (1853), 3 Blatehf. 1, 8. 
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the considerations urged by Mr. Justice Nelson could not be re- 
garded as controlling. 

Moreover, it would appear from the cases that it is not necessary 
that the uprising, if it actually exists, should be of any considerable 
extent or that it give particular promise of being successful. This 
seems to be established by the case of Guerra, in which, if the transac- 
tions in which Guerra took part be divorced from the attending cir- 
cumstances, the expedition in which he was engaged resembles raids 
of a marauding band rather than an armed expedition of a warlike 
party, and this same observation applies with equal force to the 
activities of Cazo, the defendant in an earlier case. 

Again, it does not appear necessary that the act should be con- 
nected with any armed expedition. The recent cases of the Russian 
revolutionists Pouren and Rudovitz, in which these persons appear 
to have been members of a mere armed posse directed to carry out 
the decrees of a civil, rather than a military organization, are to this 
point. 

It would also appear from these Russian cases that the party-to 
which the fugitive belongs need not, in order to be considered revo- 
lutionary, be warlike, that is, it need not at the moment have an 


armed force in the field or be engaged in military operations. 
And it w would seem, further, that such a party ne need not have con- 


sufficient if it were an actual dna Pa as well as its 
organization being secret. It should, however, be noted that in the 
Russian cases it appeared that although the Russian government 
was in actual control of the governmental offices of the revolutionary 
provinces, the revolutionists maintained among themselves a more 
or less effective organization and attempted, at least, to govern the 
members of their own party and to punish those inimical to it. 
Another point which appears to have been settled by the Russian 
cases is that it is not necessary that the parties against whom the 
revolutionists operate shall be political persons, that is, they need not 
be members either of the civil or the military branches of the domi- 
nant party in control of the government, but may be private indi- 
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viduals. This goes a step beyond the principle suggested by Mr. 
Sherman in his note to Minister Romero regarding the Guerra case, 
in which he made a point of the fact that in that case the parties 
against whom (Guerra operated were political or public persons, that 
is, soldiers.*® 

Another question, not yet settled, arises in connection with this 
branch of our subject, that is, whether all the crimes committed by 
members of a revolutionary party carrying out a revolutionary man- 
date become thereby revolutionary acts, devoid of criminality. Mr. 
Sherman in the correspondence already referred to, suggest that they 
do not. He says: 


It (the refusal to surrender) is placed upon the distinct ground 
that so far as Guerra is concerned, whatever others may have done, 
it does not appear from the testimony that he committed any extra- 
ditable offense and for that reason could not be delivered. The 
department is not prepared to say that others may not, in the same 
expedition, have committed offenses of the character which would 
warrant their extradition under the terms of the treaty.*® 


This statement seems certainly to contemplate that a party engaged 
in a revolutionary undertaking may in the course of such under- 
taking commit crimes which are not political and are, therefore, 
extraditable. Under this principle, the determination in particular 
cases of the character of any given act will doubtless always be 
accompanied by the greatest difficulty. It has been suggested in 
this connection that a distinction be taken between the motive and the 
object with which the act is undertaken. In other words, if the 
main purpose of the act is political, then the crimes which are at- 
tendant upon or incident to such an undertaking will also be 
political.®° For the purpose of illustration, an analogy may be sug- 
gested between this situation and that which arises when you attempt 
to hold a master for the wrongs of his servants. In the latter matter 
it has been good law ever since Baron Parke’s time that the master 


48 Moore, Digest of International Law, § 604. 
49 Idem. 
60 Idem. 


wee 
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is not liable where the servant is not on the principal’s business but 
has gone “on a frolic of his own.” It may be that some such dis- 
tinction can be applied in the determination of what are political 
offenses, though the question will always be difficult; and as there 
is always a border lafid in the case of the master and servant, there 
will doubtless be found a like region in the case of political offenders. 
The extent to which this principle may be extended is suggested by 
the recent Rudovitz case, in which the fugitive was charged by the 
Russian government with murder, arson, robbery, and larceny. So 
far as appeared from the evidence given at the hearing the only 
crime that was authorized by the revolutionary committee was the 
killing of the designated persons. The robbery, larceny, and arson 
appear not to have been authorized, and yet, from the fact that the 
surrender of Rudovitz was denied even for these crimes, it would 
appear that these crimes were considered as so closely connected with 
the act authorized, as to partake of its nature and so be non- 
extraditable. 

These are some of the more essential elements which may be 
gathered from the political refugee cases which have come before our 
courts and before the Department of State for adjudication. But the 
Russian cases suggested that perhaps the further question may at 
sometime arise as to whether or not a political act may not be 
varried out with such barbarity or inhumanity as to deprive the 
offense of immunity under the treaty. It will be recalled in this 
connection that Judge Hawkins stated in the Castioni case,™ 


that everybody knows that there are many acts of a political char- 
acter done without reason, done against all reason; but at the same 
time one can not look too hard and weigh in golden scales the acts 
of men hot in their political excitement. We know that in heat, and 
in heated blood men often do things which are against and contrary 
to reason; but none the less an act of this description may be done 
for the purpose of furthering and in furtherance of a political rising, 
even though it is an act which may be deplored and lamented as even 
cruel and against all reason, by those who calmly reflect upon it after 
the battle is over. 


51 In re Castioni, (1890), 1 Q. B. Div. 149. 
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It would seem, however, that there must be some limit to this idea, 
and quere, whether or not the act must be no more barbarous than 
would be sanctioned by the modern rules of war. 

Before closing the discussion of this question attention should be 
called to the fact that some of our treaties contain express provisions 
that certain offenses against the heads of governments shall not be 
considered as political. For example, the treaty with Belgium, with 
which our treaties with Cuba, Guatemala, and Luxemburg agree, 
provides that any act against the head of a foreign government or 
against the life of any member of his family when such attempt com- 
prises murder, assassination, or poisoning, shall not be considered a 
political offense. The treaties with Denmark and Russia accord 
with this except that the expression “ head of a foreign government ” 
is changed to “ head of either government,” and in the treaty with 
Russia accessoriship to either of the crimes mentioned is included. 
Similar provisions are contained in the recent extradition treaties 
which have been negotiated with Spain and other countries. The 
treaty with Brazil is essentially the same and provides that 
the following shall not be considered political crimes when they are 
unconnected with political movement, and are such as constitute 


murder, or wilful and illegal homicide, as provided for in Section I 
of the preceding article. 


The treaty then specifies attempts against the life of the president or 
vice-president of either republic, or against the lives of the governors 
or lieutenant-governors of the various states comprising the two re- 
publics. It would appear that the idea behind these treaty pro- 
visions is the exclusion of anarchists from the benefit of the defense 
that the crime charged is a political act and in this connection it is 
not without interest to observe the various congressional statutes 
which authorize the exclusion from our shores of this class of people. 

But the time allotted for this address has passed some time since, 
and it is necessary to bring these remarks te a close. What has been 
said is confessedly fragmentary and incomplete, and many of the 
most interesting and important phases of the subject have been but 
touched or suggested. Enough has, however, been said to indicate 
how few of the principles (even of those that are fundamental) 
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which control the extradition of persons claiming to be political 
offenders, have been determined. Experience teaches how necessary 
it is that these principles be sought and applied with greatest care, in 
order that, on the one hand, no true political refugee shall be deprived 
of the rights given him by treaty, and, on the other hand, that our 
body politic shall not be corrupted by the continued presence amongst 
us of large numbers of criminals who seek to avoid a just punishment 


for all kinds and degres of crime, on the ground that they are political 
offenders. 


The Cuarrman (Mr. Davis). Judge Calhoun, of Chicago, was 
to have addressed us, but he was unable to come at the last moment. 
The discussion of this subject will be continued by’ Mr. Frederic R. 
Coudert. 


ADDRESS OF MR. FREDERIC R. COUDERT, 
OF NEW YORK CITY. 


Mr. Chairman, and Gentlemen of the Society: When my good 
friend, Dr. Scott, requested me to read a paper, he informed me 
that I should be limited to fifteen minutes. Whether he did that 
out of that prudence for which he is distinguished, I do not know, 
but I am inclined to think that his motive was different and perhaps 
somewhat malicious, despite his otherwise delightful and amiable 
nature, for I rather suspect from what has gone before that he does 
not feel altogether happy over the precedents which the State Depart- 
ment, under his wise management, has created in the last few 
months, and therefore does not want to give me twenty minutes, 
fearing that in twenty or twenty-five minutes I could completely 
demolish them. So I give notice that I will pay no attention what- 
ever to the time limit, and if any persons, feeling that they are 
about to be subjected to cruel and unusual punishment — for I shall 
read the whole paper — desire to retreat, I suggest that they do so 
now. I would go, myself, but feel that, being upon the programme, 
I am under a certain obligation to remain. 

In following so eminent and able a gentleman as my friend Mr. 
Clark, one always feels that one may do what younger Pitt charged 
some unfortunate members of the House of Commons with doing. 
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He alluded to, “‘ The honorable gentleman who spoke after the right 
honorable gentleman, following in the thread of his discourse and 
greatly attenuating it.” I shall try not to do that. In the first 
place, I shall not follow in the thread of the discourse, because in 
the brilliant and able apology for the State Department and its 
brilliant legal adviser, he dissented in toto from pretty much every- 
thing that I shall say. One of the most eminent members of this 
assembly, who was here this morning, but who was prudent enough 
to stay away this afternoon, remarked to me this morning that he 
supposed that I would have a “ brief” on the subject. I did not 
resent the imputation, at that time, for the gentleman in his own dis- 
course had explained to us how heretofore arbitration had been found 
at times a failure because he had lost some of his own cases. I 
could sympathize with his point of view, but I do not mean to follow 
wholly in his footsteps. I do not for a moment desire to intimate 
that I shall transport myself into the higher juristic regions into 
which a mere lawyer so rarely ever gets, and that I can wholly forget 
all fees, past, present and to come. I must live by practice, and 
therefore I should be hypocritical to attempt any such flight. But, in 
defense of what I am going to say, I may add that if I am influenced 
by past fees, I am also influenced by the hope of future fees, and 
that as I may hope to have retainers on either side of the question, 
I have tried to be quite as impartial as I could. This will therefore 
dispose, I trust, of the implication that I am making a brief of the 
question in this controversy. It was Jerry Black who said that 
every lawyer ought to try at least to give the court some light. I 
shall try, therefore, in a very humble way, to give my kindly hearers 
the best light that I can. 

Certain subjects seem to recur for discussion periodically. Long 
intervals of quiescence, during which they provoke little or no dis- 
cussion, are broken by some series of events which bring the dormant 
and only half-solved question again before a public, who, miscon- 
ceiving all the difficulties, can not understand why lawyers and the 
law do not reach solutions of the problem with mathematical pre- 
cision. Certain enthusiastic patriots, during the French Revolution, 
thought with Jack Cade that the simplest way to resolve the 
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intricacies of the law was to hang the lawyers, and thus allow men to 
live together in brotherly love under the guidance of a few general 
principles, which, in the absence of the legal profession, no sane 
citizen either could, or would, misinterpret or cavil over. Simple 
the proposed solution certainly was, but its efficacy may be doubted, 
since the abolition of the bar which was actually decreed, was not 
followed by any halcyon time of concord. Only for a time could 
street fights take the place of forensic disputation, and the speedy 
restoration of the “ordre des avocats” leads to the conclusion that 
the alternative system was not very successful. 

In the domain of much mooted and periodically recurring legal 
controversies, the question of whether extradition should be granted 
for political offense, occupies a prominent place. 

To the man in the street, the answer may seem easy; was not 
Washington a rebel once, General Lee an insurgent, and the great 
Kossuth a hero whose misfortunes entitled him to national sympathy, 
and hence should not the political refugee be accorded a ready and 
welcome asylum in this hospitable land? Yet even the man in the 
street may be made to look more leniently upon the lawyer’s great 
weapon, the “ distinction,” when reminded that in the class of 
political offenders may also be placed objects of universal execration 
like Wilkes-Booth, Guiteau, Czolgolz, Fieschi, Orsini, the assassins 
of Carnot and the late kings of Italy and Portugal as well as the men 
of the Paris Commune, whose monstrosities shocked the civilized 
world. 

The man in the street would recoil in horror should you ask him 
to class as equally entitled to asylum on American soil men like 
Lafayette or Carl Schurz and the Communists of 1870 who cruelly 
tortured, and killed, General Breda, an honorable and distinguished 
officer, who, desiring to save useless bloodshed, presented himself 
with a white flag as a messenger of peace. The spontancous 
differentiation which the universal instinct of every civilized com- 
munity would make between such cases, may not as yet correspond 
to any legal distinction, nor may it have been specifically formulated, 
but can international law long fail to recognize a sentiment at once 
so obvious and commanding such general acquiescence ? 
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Within a few weeks we have seen our government refuse to extra- 
dite a man charged with the killing of three women. The American 
people are a chivalrous nation, and women killers, it is safe to say, 
will never be regarded by them with sincere admiration. The fact 
that the man in question, so the public prints report, has been found 
a vagrant in the Chicago streets, rather than been made the victim of 
public banquets, sufficiently disposes of the question as to the popu- 
larity of that kind of hero among the American people. 

The query is: can some method be found, by which international 
law, keeping in touch with the moral requirements of the age, shall 
differentiate between those who have sought refuge here, after having 
honestly and fairly — although by revolutionary methods — sought 
to change, or modify, a governmental system, and those who, 
although their acts may have been inspired by political motives, 
have yet been guilty of acts generally reprobated by all civilized 
nations? The answer to this query will involve some examination 
into the nature of political crime and the present treaty law on the 
subject. 

Evolution, legal as well as biological, sometimes appears to play 
queer antics. Political offenses, now generally excepted from the 
operation of extradition treaties, were, originally, the only offenses 
for which extradition was sought or granted. Without going back 
to the proclamation of the Athenians promising they would deliver 
up those seeking refuge on their territory who had attempted to 
murder Philip of Macedon, we find a very early, if not the earliest, 
treaty of extradition concluded in 1147, between Henry II of Eng- 
land and King William of Scotland, providing for the surrender of 
traitors and felons. In 1303 a like clause is found in a treaty be- 
tween France and England. Again, we find Henry VII obtaining 
from Spain the rendition of the Duke of Suffolk, afterwards executed 
by Henry VIII, and Denmark surrendering some of the men who 
had put Charles I to judgment and execution. 

In 1790 Spain delivered to France, Ogé, charged with insurrec- 
tion in San Domingo. 

As late as 1801 the Senate of the Free City of Hamburgh sur- 
rendered to the English three Irishmen charged with sedition. Upon 
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the latter occasion, Napoleon wrote to the Senate a letter reproach- 
ing them with having violated the laws of hospitability in a fashion 
which would have made the Nomad tribes of the desert blush. How 
far this outburst was due to love of liberty, sympathy with Ireland’s 
woes, or merely dislike of perfidious Albion, on the part of the great 
man, is a question beyond the limits assigned to this paper. 

The obvious reasons for extradition in cases of political offense 
would appear to have been the importance attached to political crime 
compared with ordinary crime, especially in a society which was not 
policed as ours is, as well as the absence of the diplomatic and judicial 
machinery making extradition an easy and normal proceeding. 

Underlying these reasons, however, there was, I suspect, a deeper 
one. The political theories of the Middle Ages seem to have had 
little place for the right of revolution, and the generally accepted 
imperial theory of power from above down, left small room for 
sympathy with insurrection. 

This, perhaps, explains why political offenses were looked upon 
as the most serious of all, and we find Grotius saying 


statum publicum tangunt aut eximiam habent facinoris atrocita- 
tem. 


In the first quarter of the nineteenth century, we find treaties 
expressly providing for the surrender of those who had been engaged 
in treason or other acts against the state. This was so, notably in 
the treaty between Austria, Prussia, and Russia in 1834. 

Political conditions in Europe had, however, so altered that the 
change in public sentiment was bound to be translated into the 
domain of diplomacy and law. 

France was the first country to embody in law and in treaties the 
principle of exemption for political offense. The revolutionary 
_ origin of the July monarchy, together with the well-settled principle 
of popular sovereignty, as opposed to monarchic right, explains its 
resolution to neither grant nor request extradition where political 
acts were concerned, and led it to conclude various extradition con- 
ventions containing this exception. The principle was strongly 
stated and acted upon by Lord Palmerston in sustaining Turkey’s 
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refusal to surrender to Austria the Hungarian refugees of 1849. 
Since that time extradition treaties generally have contained the 
political exemption, and the general principle of extradition for 
common law crimes alone is now widely admitted. 

The reason for the modern rule is not far to seek. Consequent 
upon the French Revolution and the growth of the idea of popular 
government, honest attempts to subvert existing régimes were no 
longer looked upon as morally reprehensible; in some cases, indeed, 
such attempts were regarded rather with favor. Among European 
nations there is now a fairly general consensus as to what constitutes 
common law crime. Murder, arson, robbery, embezzlement, and 
even theft are recognized as crimes by all legal systems. The cate- 
gory of crime is widening, and crimes of fraud are being constantly 
added to the list, which, at first, contained little more than crimes 
of violence. 

As to political offenses, there can be no common consensus of right 
and wrong among nations whose governments are founded on no 
common political principles. Were such a principle recognized, it 
is quite probable that political acts would be generally extraditable, 
since an attempt to overthrow the organization of a whole society 
may be, and generally is, fraught with infinitely more serious conse- 
quences than the commission of an offense against any one individual. 

Thus a clause permitting extradition for treason, among nations 
having governments based upon identical principles of popular 
suvereignty, would be logical and feasible. In fact, such is the case 
in the United States, in which the Constitution, following in that 
respect a similar clause in the Articles of Confederation, provides 
for the rendition by a state of 


a person charged in any state with treason, felony or other crime, 
ete. 


As, however, in the present condition of the political world, such 
a situation does not exist, we are brought to the really difficult 
question: what is political crime? The term is nowhere defined in 
the treaties; whether because it was thought too plain by some to 
require definition, or by others, too difficult to be susceptible of 
9 
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definition, I do not know. Learned jurists, diplomats, and courts 
have struggled with it, without hitting upon any yet accepted defini- 
tion of the term. The general practice of nations has, however, shed 
some light upon the subject, and the really difficult question can, I 
think, now be segregated and treated alone. 

Acts may be purely political acts, attacks upon the government 
through the press, seditious speeches or proclamations, etc., and 
they may be punished as crimes, but as extradition treaties generally 
make no provision for these, they need not here be discussed. 

The real difficulty arises from mixed crimes; i. e., those which, 
such as murder or arson, are punishable at common law, but which 
were committed from a political motive rather than for mere gain 
or revenge. Murder and robbery even when committed under the 
cloak of insurrection may well be treated as common crime; we 
learn on the highest authority in the case of a certain Barabbas, 


And there was one named Barabbas, which lay bound with them 
that had made insurrection with him, who had c.mmitted murder 
in the insurrection. — Mark ch. 15, v. 7. 


Ordinarily, the extradition treaties would apply to these offenses, 
and it is necessary for the prisoner charged with them to prove that 
the acts were political. Practically there are two categories of acts 
otherwise common law crimes, which might, by reason of their 
political purpose or object, be claimed to be political offenses: 

(a) isolated acts of violence not done as part of a general up- 
rising, insurrection or political disturbance ; 


(b) acts done in the course of and intended to further a political 
revolt or insurrection. 


The desire to further a political end is the only element differ- 
entiating the first category from ordinary crime. I shall spend no 
time on that class of cases. While it was long disputed as to hoy 
far the assassination of a ruler could be classed as a political offense, 
international usage, growing sense of humanity, horror at the acts 
of such men as the Phenix Park murderers, or a Booth or Czolgolz, 
have caused governments generally to treat such miscreants as guilty 
of atrocious crime alike repugnant to all members of the family of 
nations. 
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It is common now to make an exception in treaties, exempting 
from the category of political offense, assassination of rulers. This, 
it may be suggested, leads to the inference, that other political per- 
sonages might be assassinated, and their assassins treated as merely 
political offenders; suffice it to say, that a different view has been 
generally taken and the murderer of a minister or magistrate is 
surrendered as any other murderer. This was the case recently 
in Switzerland when a magistrate was killed and the murderer was 
returned to Russia. Such a result is surely sound. If an officer 
may be killed with impunity by any one who does not approve of 
the government, why not equally exempt the individual who robs 
the government to procure funds for the maintenance of a political 
party? If political murder, why not political theft? Indeed, a 
man who had forged a will to get a succession, fled to Switzerland 
and when his extradition was demanded by Russia, (1873) claimed 
that he had stolen the money to give it to a revolutionary society; 
but even Swiss sense of humor was aroused, and his defense was held 
insufficient. 

I think it may be fairly said without prolonging the discussion on 
this head, that the consensus of opinion to-day among the nations is 
to treat as a murderer, any person who kills another with no other 
justification than that the latter held an office. The lot of the office- 
holder is not now so superlatively happy that equal justice should 
require his slayer to take rank in the gallery of great patriots. 

It is generally admitted that anarchistic crime does not fall within 
the category of political crime. All nations recognize the absolute 
necessity for some kind of government. Persons whose mental and 
moral deficiencies lead them to commit acts of violence with the 
motive of destroying organized society, in the name of a Utopian 
dream, and of reducing civilization to the condition of the primeval 
horde, obtain no sympathy from the nations. An able writer has 
tersely characterized this type as: 


A man who commits murders and thefts is a man who has not the 
endowment of feelings which constitute the foundation of moral 
sense and who is, therefore, an abnormal man. Thus, whenever, an 
offense is perpetrated which presupposes, like murder and theft, the 











132 


absence of the minimum of pity and probity required for the normal- 
ity of the moral type of man, the denomination “ political crime ” 
becomes misleading. There we have crime pure and simple. — 
Tosti, Anarchistic Crime, Political Science Quarterly, Sept., 1899. 


This view in less scientific garb is found in the English and 
American decisions. 

In 1894, one Meunier attempted to blow up some barracks in 
Paris and when arrested in England, in an extradition proceeding, 
pleaded among other things, that the offense charged was of a political 
character. To this the court said: 


It appears to me that in order to constitute an offense of a political 


character, there must be two or more parties in the state, each seek- 


ing to impose the Government of their own choice on the other, and 
that if the offense is committed by one side or the other in pursuance 
of that object, it is a political offense, otherwise not * * * the 
part of anarchy is the enemy of all Governments. — In re Meunier, 


2 Q. B. D. 1894. 


Our own supreme court has taken substantially the same view. 
The anarchist propagandist Turner was held to be properly and con- 
stitutionally excluded under the immigration law, not because of the 
commission of any acts of violence, but because his views were 
dangerous as incentives to violence. The Honorable Chief Justice 
admirably summarized the necessary limitations upon freedom of 
speech : 


We are not to be understood as depreciating the vital importance 
of freedom of speech, and of the press or as suggesting limitations 
on the spirit of liberty, in itself unconquerable, but this case does 
not involve those considerations. The flaming brand which guards 
the realm where no human government is needed still bars the 
entrance; and as long as human governments endure they can not be 
denied the power of self-preservation, as that question is presented 
here. — Williams v. Turner, 194 U. 8. p. 279. 


The Institut de Droit International (1892) admirably stated the 
principle applicable to anarchistic crime. 
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Crimes directed to uproot the fundamental social institutions, 
irrespective of national divisions or of any given political Constitu- 


tion, or form of Government, are not to be considered as political 
crimes. 


The bearing of this upon the programmes of certain political asso- 
ciations whose aim seems to be a general suppression of the economic 
basis of all present societies is not far to seek. 

There remains, however, the really difficult question of an offense 
committed in the course of some uprising or insurrection. Of this 
class of cases there is yet no treaty or statutory definition. I can 
find only one case in which the question was adequately or fully dis- 
cussed and a definition attempted. In 1901 the British Govern- 
ment was asked by Switzerland to surrender one Castioni. 

It appears that a number of citizens in one of the Swiss cantons, 
feeling some dissatisfaction with the government, rather than resort 
to the ballot box for redress, seized an arsenal, provided themselves 
with arms, attacked the municipal palace, disarmed the police, im- 
prisoned some members of the government, and established a pro- 
visional government of their own. During the course of the attack, 
the prisoner, who had taken part in the movement throughout, shot 
with a revolver and killed an officer of the government. He was 
arrested in England, committed for extradition on the charge of 
murder and sued out a habeas corpus. His defense was political 
crime. The court of Queen’s Bench, apparently for the first time 
in England, somewhat elaborately considered the question and 
adopted the definition found in Sir James Stephens’ History of the 
Criminal Law, (Castioni, 1 Q. B. D. 149, 1891) as the clearest 
definition of the term “ political offense.” The language of Mr. 
Justice Stephens, who also was a member of the court at the time, 
is as follows: 


I think, therefore, that the expression in the extradition act ought 
(unless some better interpretation of it can be suggested) to be inter- 
preted to mean that fugitive criminals are not to be surrendered for 
extradition crimes if those crimes were incidental to and formed a 
part of political disturbances. 
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Such a disturbance was found to have existed and the prisoner’s 
act to have been one of its logical incidents; hence he was discharged 
from custody. 

The court also discusses a suggested definition by Mr. John Stuart 


Mill, the political philosopher, which he had formulated while a 
member of the House of Commons: 


Any offense committed in the course of or furthering of civil war, 
insurrection, or political commotion. 


The judges, however, thought the definition of Mill too broad, as 
offenses might well be committed in the course of a revolution and 
yet be so separable from the objects of that revolution, as to be prop- 
erly treated as mere common law offenses. By striking out the 
words “in the course of,” the definition of the great economist 
becomes at least as good as that of the eminent judge and writer. 

Accepting the court’s definition as embodying the general view 
entertained on the subject, as to what constitutes political crime, 
we find that two conditions must concur to bring the act, otherwise 
criminal, within the exemption. These conditions are: 


(a) the existence of political revolt or disturbance ; 


(b) the fact that the act in question was incident to and formed 
a part of such disturbance. 


These two questions are of an entirely distinct character. 

The latter is one purely justiciable in its nature: was the prisoner 
affiliated with any organization, did he act under orders, and similar 
questions, are matters of everyday inquiry in our courts. On the 
other hand, the question as to political revolt in a foreign country, 
is logically and properly not within the jurisdiction of courts at all. 
On the continent of Europe generally, the whole question of extradi- 
tion is decided by the political branch of the government, and it has 
been claimed — and justly — that this is not a good system, it being 
preferable to have the matter, or to be precise, that part of it which 
is admittedly justiciable, submitted to some tribunal, as is done in 
England and the United States, thus the point that I am about to 
suggest arises in those countries alone. 
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Our supreme court has repeatedly determined that matters of a 
political nature are exclusively within the determination of the 
executive branch of the government. The question as to what are 
the boundaries of a foreign country, or what is the legitimate govern- 
ment, and all general political and geographical facts concerning it, 
are matters for the executive department, rather than for the courts. 
The courts of our country will not pass judgment upon the acts of 
sovereign states. 


Every sovereign state is bound to respect the independence of 
every other sovereign state, and the courts of one country will not 
sit in judgment on the acts of the government of another, done 
within its own territory. — Underhill v. Hernandez, 168 U. 8. 250. 


Questions as to the existence of an insurrection or belligerency are 
matters to be determined by the Department of State and the courts 
will follow their decision in such matters, as was said by the supreme 
court in the case of The Three Friends, 166 U. 8S. 1: 


We are thus judicially informed of the existence of an actual con- 
flict of arms in resistance of the authority of a government with 
which the United States are on terms of peace and amity, although 
acknowledgment of the insurgents as belligerents by the political 
department has not taken place. 


The reason for all this is obvious. The internal politics of a 
friendly nation are not matters upon which our courts can or should 
properly pass. Aside from the unfortunate diplomatic consequences 
which might follow from such action on the part of the judiciary, 
the courts are not equipped with the machinery necessary for the 
ascertainment and decision of such questions. Whether the republic 
of Venezuela is at peace or whether rival factions are struggling 
for the mastery, is not for our courts to determine. If every petty 
judicial officer in the United States to whom extradition cases are 
referred is justified in determining whether or no a revolt or revolu- 
tion existed in another land, we may at any time have a curious 
and embarrassing situation. A federal commissioner in Chicago 
might well decide that revolution was flagrant in the Russian Em- 
pire and that organized insurrection existed; while some state court 
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in New York might hold that there was no disorder sufficient to 
constitute a condition of political revolt. This illustrates the un- 
wisdom of allowing the courts to decide political questions. It is 
true, as appears in the Castioni case, just cited, that the English 
courts (and apparently American courts likewise) have treated the 
question as one of fact to be judicially ascertained and determined; 
but no discussion of the wisdom of such a rule has taken place, and 
it would seem to me entirely competent and proper for a statute of 
the United States to enact that where the question of complicity in 
an insurrection in a foreign country is used as a defense to extra- 
dition, the commissioner or judge should obtain from the State 
Department its determination as to the existence of such a condition. 
I am unable to perceive any reason in logic or in sound sense why 
this should not be done. 

It is probably owing to the very few cases of political offense 
that have so far come before the courts that the attention of Con- 
gress has not been called to the advisability of such an amendment 
to the law. But the possible danger to our international relations 
of leaving such questions to any one of the committing magistrates 
throughout the country, state or federal, is obvious, and the need 
for precluding it, imminent. Can it be pleasing to a foreign nation, 
with whom we are upon the best of terms of friendship, to learn 
that a commissioner in extradition has found, as one did recently, 
that the whole empire, including the district in which the offenses 
were committed, was in a state of revolution? The fact that, 
geographically speaking, only a small portion of a very vast empire 
was affected by anything in the nature of revolt, may serve to 
palliate, but scarcely to wholly allay, the impression created in the 
country referred to. Nor would the converse of the suggestion 
be well received by our people nor by our State Department. 
Should a foreign court decide that some amiable and gentle night 
riders, who might have fled Kentucky justice, were immune from 
extradition because the American empire was in revolution, the sug- 
gestion would probably meet a very cold response from the American 
people. It is neither wise nor just to charge the judiciary with 
the responsibility of such questions. When the decision is once 
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made, if it discharges the prisoner, the State Department has no 
further control over the matter; a political question has thus been 
decided, without even right of appeal to the only branch of the gov- 
ernment properly equipped to determine it and a possible interna- 
tional controversy set on foot without any opportunity afforded the 
executive to avert it. 

Such questions, indeed, must be decided, but as the responsibility 
for their decision ultimately falls upon the government, and can not 
be evaded by delegating it to a commissioner, would it not be better 
to have the question determined in the first instance definitely and 
finally by the State Department ? 

I am aware that not only have English and American courts 
treated the question as a judicial one, but that we have the high 
authority of Mr. J. B. Moore in favor of the practice (29 American 
Law Review). However, he treats the matter as one more or less 
settled by usage and the language of the British extradition treaty: 

At the end extradition, whatever may be the character of the 
offense, is a political act; but prior to that stage, it is both in the 
United States and in England chiefly a judicial proceeding, in which 


the person charged is entitled to be set at liberty whenever he has 
shown that his detention is not warranted by the treaty. 


It is a political act, and it is only the occasion for its exercise which 
is to be judicially determined, because that occasion is the proof of 
a fact justiciable in its nature; but when the nations by treaty agree 
that the entrance of a political factor into the otherwise justiciable 
act shall exempt it from judicial action, the existence of that political 
factor is a political question to be first determined as a preliminary 
jurisdictional fact. 

As the cases on the subject are few, the present practice can not 
be regarded as settled by a course of judicial decisions; nor has it 
been settled as the result of any real consideration or discussion. 
The object of this paper being to suggest amelioration in the law, 
rather than merely to recapitulate the precedents, I have no hesita- 
tion in suggesting that both England and America might wisely and 
well take a leaf from the European book in regarding the existence 
of insurrection in a foreign land as a political fact, while Europe 
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might well copy the English and American practice in treating the 
question of the actual criminality of the accused as an ordinary 
triable fact. 

One more difficult question remains: can not some further limita- 
tion be placed upon “ political offense” other than that already 
adopted by the courts and the general practice of nations, in refusing 
to consider as political crimes, the atrocities committed by anarchists 
and the assassinations committed by individuals except in the course 
of civil commotion seriously akin to war? 

Modern invention has made it easy for a few to do enormous 
- injury to life and property. Under the criminal law of the state 
of New York, three men acting together are sufficient to create the 
quasi-political condition of “ riot.” With a sufficiency of dynamite 
and an ardent desire to overthrow the hated capitalistic régime in 
favor of a Utopian socialistic republic, much might be accomplished 
in the way of wholesale assassination. Would the law-abidding 
citizens of the Imperial State regard with equanimity a decision of 
a European government that the three men so acting were entitled 
to a safe and comfortable asylum in «aris, because, forsooth, they 
were political offenders merely, whom the New York law itself had 
characterized as “ rioters?” Would our feelings be greatly different 
if the number of those who had taken part in the riot had been three 
hundred rather than three? An extreme case! The fallacy of 
mere logicians, I am told. Yet would not such a case fall within 
the English definition of political disturbance? Must we not find 
some more precise and workable definition ? 

The need of some limitation is pretty generally recognized. For 
instance the Swiss-Austrian treaty of 1888 provides that political 
refugees may be surrendered although they are also charged with 
political crime, provided that they will only be prosecuted for the 
common law crime. The difficulty with this system is that it leaves 
to the demanding country the decision of whether the offenses are 
political or of common law. The Swiss law provides also that 
extradition will be accorded even where the accused alleges a political 
object, provided that the acts constitute mainly a common law crime. 
In practice it may not always be easy to disentangle and weigh the 
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two elements, but the distinction seems to me to be a step in the 
right direction, and its establishment is no more difficult to diplomatic 
than to judicial acumen. It would preclude the possibility of failure 
to extradite in some such cases as that mentioned above, where the 
smallness of the number, and the utter hopelessness of the cause, 
rendered the act really a crime against the common law, however 
political the motives of the rioters may have been. The fanatically 
political and social motives of the famous John Brown can scarcely 
be questioned. Yet under such a criterion as this Swiss-Austrian 
treaty proposes, his mad attempt to incite slave insurrection would 
be treated as common law crime. 

We find an apposite illustration in our new possessions. For 
years discontent with political and economic conditions coupled with 
the natural instinct of man to revert to primitive barbarism led, 
in the Philippine Islands, to the condition called Ladronism. These 
ladrones were, in fact, bandits and robbers, but they acted in organ- 
ized bands, lived in the open country and claimed that the motive 
of their acts was political. The question as to whether they 
plundered and murdered because of their political principles or 
whether the latter were a mere convenient accessory to their purely 


predatory instincts and operations, has been resolved by the statutes 
in force in the Philippine Islands and by the decisions of the Philip- 
pine Supreme Court in several cases. (U.S. v. de Leon, et al., 8 
Phil. Rep. p. 644.) The defendant in this case and his associates 
were charged with highway robbery and brigandage, and their prin- 
cipal defense seems to have been, 


That the organization had for its object to attack and contend 
with the constabulary forces and municipal police of the towns for the 
puxpose of appropriating to themselves arms and ammunition and 
to supply themselves for the purpose of forming an army for a future 
insurrection; in other words, that the band was of a political nature 
and that the appropriation of property by the band was for the pur- 
pose of supporting them in attaining political ends. 


We thus have here in one of our own courts a forceful and per- 
fectly clear plea of political crime. The court makes short work of 
the contention, for it holds as follows: 
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In several cases which have been decided by this court where it 
appeared that the organization of the party was of a political nature 
and that the members who formed such party or band committed acts 
coming within the definition of Act No. 518 against the highway 
robbery or brigandage, they may be properly convicted under this 
Act. (p. 646.) 


Is there any reason or logic in treating one of our citizens or sub- 
jects as a highway robber or brigand, while considering a foreigner 
guilty of the same acts as a merely political offender, innocent of 
ordinary crime and outside of the purview of extradition treaties ? 

Should some of these ladrone gentlemen, feeling depressed by the 
insalubrious proximity of the Philippine constabulary seek refuge in 
Russia, perhaps at the invitation of the “ Brothers of the Woods,” it 
is not improbable that the United States might seek their extradition. 
Should that country apply our own standards, might it not well say 
that as the acts in question were committed by members of a band in 
chronic hostility to, and in insurrection against, the government of 
the United States, the offenses were of a political character, and 
immunity, at least, if not fame, should await these malignly so- 
called robbers ? 

A rule such as that found in the Swiss law would aid in the 
solution of such cases. 

A case very recently decided by the State Department illustrates 
the necessity for some revision of the commonly accepted American 
view. In the case of Christian Rudovitz, a Russian subject whose 
surrender was requested by Russia in accordance with the extra- 
dition treaty, the facts as stated in the language of the Secretary of 
State refusing the surrender, were: 


That on the night of January 3rd, 1906, a party of some sixteen 
armed men, masked and disguised, came to the little village of 
Benen on the estate of Benen and, having gained entrance into 
certain houses of the village, killed a man (Kristian Leshinsky), his 
wife (Trina Leshinsky), and their married daughter (Wilhelmina 
Kinze) ; that they also robbed the Kinze woman and her husband 
(Theodore Kinze) before killing her; and that some time during 
the occurrence they set fire to the house in which they had found 
and killed the mother, Trina. It does not appear that the men 
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implicated in the affair gave at the time any reason for the killing 
of Christian and Trina Leshinsky, though they are said to have 
declared that they killed the Kinze woman because she was a “ spy.” 


The defense was that the acts were done under the orders of and 
by members of the Social Democratic Party. Consequently the 
State Department concluded: 


In view of these facts and direumstances the Department after a 
mature and careful consideration of the evidence so adduced in this 
case, finds itself forced to the conclusion that the offenses of killing 
and burning with which the accused is charged are clearly political 
in their nature, and that the robbery committed on the same occasion 
was a natural incident to executing the resolutions of the revolu- 
tionary group and can not be treated as a separate offense, certainly 
not as’a separate offense by this man without some specific identifica- 
tion of him with that particular act, and of this there is no evidence 
whatever. Therefore, none of these offenses is such as will afford a 
proper and sufficient ground for the extradition of the accused to 
Russia. Neither the treaty nor the law of the United States limits 
the protection of political characters to acts which are approved by 
the Government from which extradition is demanded. However 
much the Government of the United States may deplore or condemn 
acts of violence done in the commission of acts for a political pur- 
pose, however unnecessary or unjustified they may be considered, if 
those acts were in fact done in the execution of such a purpose, there 
is no right to issue a warrant of extradition therefor. 


Without in any manner intending, other than by indirection, to 
criticise the decision of the Department it seems obvious that the 
reasoning here adopted would place the Philippine Ladronism propa- 
ganda in the domain of politics. If this be the law and the United 
States is forced to refuse extradition for acts which are abhorrent 
to rudimentary notions of morality, is it not time that some change be 
made in the law? Are we to be slaves to mere legalism, or will we 
try to fulfill the real purpose of extradition, viz.: remove from this 
country those persons whose brutal and hideous conduct, whatever its 
ultimate causes may have been, make them dangerous and unfit mem- 
bers of our society ? 

But we will be told if you refuse an asylum to a Rudovitz, you 
may be forced to do likewise in the case of a Lafayette. Not at all. 
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Is legal language so feeble that we can find no rule to differentiate 
between acts which excite our severest condemnation and those which 
may well be admired ? 

The problem is not altogether new, and other solutions than that 
of the Swiss law have been proposed. 

The Institute of International Law in its session at Oxford (1880) 
adopted the following resolutions: 


In order to judge the acts committed during a political revolu- 
tion, or an insurrection, or a civil war, the State upon which the 
demand (of extradition) is made must decide whether it would be 
excusable by the law or war; 


and at the same session passed another resolution which may, I 
think, be said to be declaratory of the present general practice: 


Acts which unite all the characteristics of common law crime 
(murders, arsons, robberies) should not be excepted from extradition 
solely by reason of the political intention of the perpetrator. 


The system suggested in the first resolution is called that of war 
usage. 

This system has not as yet met with any general adoption. The 
Spanish law, however, defines and limits political crimes as follows: 


All attempts committed during a rebellion, against the public 
authorities, which would not be punished, under existing law, if 
they had been done by regular armies, or persons belonging to regular 
armies in time of war. 


This proposed system has been criticised on the ground that war 
usages themselves are somewhat undetermined and that in civil wars, 
especially in the beginning, it is impossible to observe these usages. 
It has, however, the great virtue of distinguishing between the means 
and methods by which a political result may be obtained, and in so 
doing is in accord with the growing sentiment of the age to which 
murder and robbery are ever growing more abhorrent. It is a dis- 
tinctive element of recent civilization that a common and interna- 
tional accord has been reached to mitigate the horrors and even the 
severity of war, and to condemn in its pursuit or under its com- 
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pulsion every avoidable cruelty and every wanton or needless destruc- 
tion. Is it too much to expect that at least the same measure or 
standard shall be applied to the acts of revolutionists or political 
malcontents, and that these shall not be permitted or encouraged 
to commit under the eupheuism of political offenses acts which the 
common accord of nations classes as crimes against life or property ¢ 

A somewhat modified form of this doctrine was presented by 
M. Alberic Rolin at the Geneva (1892) Session of the Institute of 


International Law and adopted. Among other things, it provides 
that: 


As far as concerns acts committed in the course of an insurrection 
or of a civil war, by either the one or the other of the parties engaged 
in the strife, and committed in the interest of the cause extradition 
can only be granted for those which constitute acts of barbarism and 
of vandalism forbidden according to the laws of order and (extra- 
dition shall be granted) only when the civil strife has ended. 


Under such a system our State Department would no longer feel 
under the necessity of offering apologies for having refused extra- 
dition for acts which it “ deplores” and “ condemns.” 

In conclusion, then, let me suggest that the time has arrived to 
modify our law and treaty clauses as to political crime. Social 
expediency, broadening sentiments of humanity, regard for the 
morals and welfare of our own citizens, together with an apprecia- 
tion. of conditions which show social discontent as frequently result- 
ing in a form closely akin to anarchy would seem to demand that 
some limitations be placed upon the vague term “ political offense.” 

These limitations upon the usual treaty clause might be in sub- 
stance as follows: 

Political offense shall not be deemed to include either 


(1) individual acts of violence containing all the. elements of 
common law crime, even though perpetrated from a political motive 
or with a political intent or design ; 

(2) such acts when committed from motives of or to promote 
anarchy or the dissolution of all political organization ; 

(3) or acts committed during an insurrection or civil war which 
constitute odious acts of barbarism forbidden according to the laws 
of war. 


1 See Pandectes Francais Art. Extradition, vol. 31, 430. 
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And further, I should suggest an amendment to our extradition 
act requiring that the fact of the existence of insurrection in a 
foreign country, when raised as a defense to a demand for extra- 
dition be determined in the first instance by the Department of 
State. 

Before closing, one word as to right of asylum. Much has been 
said in public meetings and in the public press about asylum. The 
fact that the doctrine is unknown to international law and has never 
been recognized will not, in all probability, prevent our hearing much 
about this sacred right in future. It may be well to bear in mind, 
however, what our leading international lawyer and publicist, Pro- 
fessor Moore, has said on the subject: 


It has been the policy of the United States to discourage the 
granting of asylum, not only because it has no foundation in inter- 
national law, but because it has often been found to involve an 
unwelcome interference in the affairs of other nations, and to be 
injurious both to national interests and to international relations. — 
John Bassett Moore, XXIV American Law Review, “ The case of 
the Salvadorean Refugees.” 


With this inadequate discussion, I leave this broad and difficult 
subject in the hands of the wise statesmen and skilled jurists who 
preside so ably over our foreign relations. 


The Cuarrman (Mr. Davis). The hour for the duly-appointed 
meeting of the Executive Council having arrived, I am directed to 
announce that the Council will meet, not in the Library, but in the 
Yellow Room, opposite the Red Room. 

The discussion will be continued by the Honorable Julian W. 
Mack. 


* ADDRESS OF MR. JULIAN W. MACK, 
OF CHICAGO, ILL. 


Mr. Chairman, and Gentlemen of the Society: I regret extremely 
that Honorable William J. Calhoun, who, jointly with me, was to 
have presented some views on the subject of the nature and definition 
of political offense in international extradition, has been unable to 
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attend this session. His experience and knowledge, both practical 
and theoretical, in international affairs, as well as his intense love of 
human liberty, would undoubtedly have caused him to present the 
liberal, or perhaps I may say, the radical view of the question, in 
a much more convincing manner than is possible to one who is 
utterly without practical experience in these matters, whose studies 
have been but slight in the field of international law, and whose 
interest has been awakened primarily because of recent events in 
this country bearing upon the problem at hand. 

I am indebted to Professor Roscoe Pound of Northwestern Uni- 
versity for many suggestions as well as for references to the literature 
of the subject. 

I shall struggle as earnestly, though I am incapable of struggling 
as vigorously as has the last speaker, toward judicial impartiality. 
I shall however not be hampered, as he frankly confessed that he 
was, either by retainers had or by retainers still to be received, from 
powerful and despotic governments. I shall be hampered, perhaps, 
by a devotion to the cause of human liberty, which has induced me 
to give considerable time in the Rudovitz case, and which I trust 
will induce me in any future similar cause to give of my time and 
my strength. 

As Rivier says (page 352): “ Few rules has occasioned more 
doubts, more discussions and more errors than that which excludes 
political offenders from extradition.” 

Let us consider for a moment the history of extradition and of 
the exemption of political offenders. 

It is established by the authorities that from ancient times extra- 
dition was practiced, not as a matter of right, but as a matter of 
courtesy between states. Mutual jealousies limited the scope of its 
operation. No conception of an international duty to punish 
offenders prevailed, and no interest in the state of refuge to assist 
another state in punishing its criminals could be found. 

Gradually, however, states did recognize that they must at least 
to some extent help one another in maintaining political government ; 
that if the life and safety of one was endangered, the threatening 
doctrines and acts might in their growth extend to neighboring 
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territory and so imperil the safety of each. Thus it was, that, totally 
contrary to modern views, not the common criminal but the political 
offender was the person extradited ; international interest in punish- 
ing the common criminal had not yet developed. 

Hugo Grotius approved the rule of his era when he said (II, 21, 
5, § 5): 

But this right which we have spoken of, of demanding for the 
purpose of punishment those who have fled from the territory, has 
been made use of in this and the ages next preceding, in most parts 


of Europe, only with respect to those crimes which concern the 
state, or have in them some unusual atrocity. 


Naturally, the Holy Alliance, with its doctrine of maintaining 
certain principles of government and of preventing revolutionary 
changes in any of the states, was favorable to the extradition of the 
political offender, and it was only in the nineteenth century when 
the people themselves rose up against despotic power that a complete 
change was effected. 

While the modern doctrine of non-extradition of the political 
offender is called by Pradier-Fodéré one of the conquests of contem- 
porary public law, nevertheless there are authorities of weight who 
do not assent thereto, and others, who, while assenting, insist upon 
the necessity of limiting its scope. 

Beginning with about 1831, the states which for some decades 
past had, under treaties, been extraditing common criminals, both as 
a matter of self-interest and in the general cause of humanity, 
recognized that neither the cause of humanity nor any self-interest, 
could possibly justify the extradition of those charged with a politica: 
offense. Long before this, however, President Jefferson, Napoleon, 
and English Parliamentary leaders had protested against the 
practice. 

Those peoples, who, by this time, had struggled successfully to 
secure political liberty, could never consent to become a party to the 
infliction of punishment on others, who, in less favored territory, 
had unsuccessfully endeavored to gain for themselves and for their 
fellow citizens the same blessings. And so, until about 1885, some- 
times by express stipulation, although this was by no means neces- 
sary, no civilized country would deliver up a political offender. 
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Certain reactionary tendencies, however, showed themselves from 
time to time. In 1850, Belgium introduced the Belgian attentat 
clause, that an attempt upon the life of the sovereign of a foreign 
state or a member of his family should not be deemed a political 
crime when such attempt comprised the act of murder, assassination, 
or poisoning. In 1881 Russia endeavored to secure the universal 
adoption of this rule by an international conference, but England 
frustrated the attempt. 

In 1885, and later, however, Russia, whose demands for the 
extradition of fugitives that had taken part in the Polish revolution 
of 1830, had caused the more modern states to recognize the need 
of protecting the political refugee, did succeed in inducing some 
of the European states, not merely to adopt this clause, but, going 
far beyond it, to consent to the extradition of certain clearly 
political offenders. And by the treaty of 1887 between Russia and 
the United States, this country was led to do what England has ever 
refused, namely, to provide specifically without limitation and there- 
fore, perhaps, without exception, that the assassin of a foreign sover- 
eign, or member of his family, should not be deemed to be a political 
offender. 

To the rather tortuous history of the doctrine of the exemption 
of political refugees from extradition, and to the fact that it is still 
in the process of development, may be attributed the conflicting views 
as to its limits and the inability to reach a clear and universally 
acceptable definition of a political crime. 

What then is the real nature of a political offense as the term is 
used in extradition treaties ? 

We must note, in the first place, the use of the expression “ purely 
political offense” in some treaties. It has been urged that when 
this phrase is employed, only what Lammasch calls “ the absolute ” as 
distinguished from the “ relative ” political crime is exempted, and 
that therefore both the “ complex ” and the “ connected ” crimes are 
extraditable. 

But our government in the San Ignacio case refused to accept this 
reasoning, because, as Secretary Sherman said: 


It is tacitly implied in all extradition treaties that when they 
exclude political offenses, connected or complex crimes are not in- 
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: 


eluded, since crimes of an absolutely or purely political character 
are excluded by implication, and the use of the word “ purely ” 
therefore would seem not to give any extension to the right of extra- 
dition. If, however, it does not give any such extension, it must 
be by construction, since the meaning of the term is not defined by 
treaty; but the right to personal liberty may not be taken away by 
mere judicial construction, especially where, in cases of doubt, the 
obligation of extradition is interpreted in a limitative manner, and 
in favor of the right of asylum. * * * Never was a political 
revolution without some of the elements of lawlessness attending it, 
even against the will of its leaders.* 


In many treaties the expression used is not merely “ political 
crimes,” but also “offenses connected therewith.” It has been 
objected to this phrase that it is much too broad ; that is, that literally 
construed, every act committed during an insurrection would come 
within its terms. Such, however, has not been the interpreta- 
tion given to it. It may be doubted whether the clause has helped 
in any manner, inasmuch as it is clearly settled that the words 
“ political offenses ” are under no circumstances confined exclusively 
to the so-called purely or absolute political offenses, but include, at 
any rate some of the so-called complex, connected, or relative political 
crimes. 

The distinction between the absolute and the relative political 
offenses is that the former have a purely political character and do 
not at the same time contain in themselves the elements of a common 
law crime; as, for example, a conspiracy against the safety of the 
state, without any such overt act as, in itself, apart from this specific 
intent, would amount to a common crime. 

There is no difference of opinion as to these absolute political 
offenses; they never give rise to a right of extradition. The diffi- 
culties and the doubts arise in dealing with the other class, in con- 
sidering the effect of acts which standing alone would be crimes, 
but for which the privilege of political offenses is claimed because 
of either the motive that caused them to be committed or the end or 
purpose aimed at, or both, or because of the circumstances under 


14 Moore’s Digest, p. 344. 
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which they were committed; as, for example, that they were com- 
mitted during an insurrection, or as part of and in furtherance of 
an uprising. 

Each of these suggested tests has its adherents among the dis- 
tinguished writers on international law. 

The Swiss government has attempted to solve the difficulty by 
referring the decision as to whether or not the defense of a political 
crime is valid, to its supreme court, which has to determine freely, 
unhampered by any legislative rules, and taking into consideration 
all of the facts and the circumstances of which, even if not fur- 
nished by the parties, it will endeavor by its own action to secure full 
evidence, whether the predominating influence was political or 
criminal. 

Some cases are perfectly clear, for example, a killing by the revo- 
lutionary troops in open battle. Here is found the combination of 
political motive, political purpose, or end, observance of the rules of 
law and the absence of anything odious to humanity. 

But let us take a somewhat more difficult case. The public 
treasury is robbed by an individual under orders of a revolutionary 
party, not for private gain, but to enrich the revolutionary treasury, 
in order that it may more successfully carry on an organized warfare. 

Here again, it would seem that both the purpose and the motive 
were political, although beyond question in some jurisdictions extra- 
tion would nevertheless be granted. 

In a Swiss decision preceding the one referred to by Mr. Coudert? 
the defendants, charged with having robbed the public treasury, 
were released, because the circumstances connected with the Georgian 
revolution were such that the court held this to be a political offense; 
and the basis of the decision in the case that he referred to was that 
the defendant was not acting purely in the interest of the revolu- 
tionary party; that, considering all of the circumstances and the 
fact that he brought the money away with him in large amounts and 
gave but a very small part of it to the various revolutionary sections 
in Russia, he demonstrated clearly that he was nothing but a common 
thief. 

Suppose that after a theft committed solely to aid the revolution- 
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ary party, and before leaving the treasury, and therefore of course 
before any opportunity to hand over the money to the revolutionary 
authorities, the defendant were caught and subsequently escaped to 
a foreign country. While in this case it might be difficult to estab- 
lish the motive and purpose, nevertheless it would seem clear that if 
they are proved, no extradition should take place. 

Suppose, however, instead of being the public treasury, it was a 
private bank; is it a sufficient defense that the revolutionary party 
needed money to purchase arms? The most conservative of the 
jurists admit that if arms had been taken, even from a private 
individual, to be used by the revolutionary party, the offense would 
be political. 

In the International American Conference in Washington, Mr. 
Silva, of Columbia, discriminating between an offense of a political 
character and a common crime, said: 


In the revolutions, as we conduct them in our country, the com- 
mon offenses are necessarily mixed up with the political in many 
cases. A revolutionist has no resources. My distinguished col- 
league, General Caamano (of Ecuador), knows how we carry on 
wars. A revolutionist needs horses for moving beef to feed his 
troops, etc.; and since he does not go into the public markets to 
purchase those horses and that beef, nor the arms and saddles to 
mount and equip his forces, he takes them from the first pasture or 
shop he finds at hand. This is called robbery everywhere, and is a 
common offense in time of peace, but in time of war it is a circum- 
tance closely allied to the manner of waging it. 


But many contend that the taking of money from private indi- 
viduals for the purpose of purchasing arms so to be used is too 
indirect a method of effectuating the ultimate purposes of the party. 
Yet, as I have just said, the difficulty would seem to be rather in 
the proof than in the principle. 

Suppose, however, no revolutionary party were in existence, that it 
was just forming, and that these acts were committed to aid in the 
very formation of it. Here too it would seem clear that both the 
motive and the aim were altruistic and political, and that extradition 
should therefore be denied. 
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The chief difficulty arises in cases of killing and other atrocious 
acts. 

The rules attempted to be laid down by the Institute of Interna- 
tional Law in 1880 have been largely disapproved of; the attempted 
limitation. of exemption to those acts which would be permissible 
under the rules of law is clearly unsound, for, as several distin- 
guished writers have pointed out, not only are the rules of law in 
themselves not so precise and well settled as to furnish a safe criterion, 
but as Westlake, a conservative on these matters, says (page 247): 


It may be utterly impossible to start such a struggle otherwise 
than by acts such as an attack on a sentry, which, if viewed in rela- 
tion to the state of peace out of which they suddenly spring, would be 
indistinguishable from common crimes, except by the political 
motive. ‘ 

It is clear that motives must have much to do with the distinction, 
but not everything, as well because motives are often mixed as 
because an admissible motive may be pursued by an inadmissible 
means. 


Take, for example, the assassination of a ruler, the subject matter 
of a very able opinion by the Supreme Court of Switzerland in the 
Jaffe case (Vol. 27, R. O., page 52). 

The court pointed out very clearly that not every assassin could 
be treated as a political criminal and that not every one of them 
could justly be dealt with as a common criminal, but that the decision 
in each case would depend upon the surrounding circumstances. 
Indeed, they emphasized what they had affirmed in the Malatesta 
case (17 R. O., page 450), that the conspiracy to overthrow the 
government by violent means and to substitute, not another govern- 
ment, but anarchy, could, under some circumstances, as, e. g., if not 
followed by atrocious acts, be treated as a political crime, and extra- 
dition therefor be denied. 

As the court said: 


Every crime that can be connected with a political aim can be a 
political crime, even murder. The character of the crime is deter- 
mined by weighing the surrounding circumstances. The murder of 
a king is a typical case of a complex crime. We have often de- 
clared that we shall not deny extradition in every such case. But, 
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on the other hand, we reserve freedom of action and consideration 
of the circumstances and therefore we have always refused to accept 
the Belgian clause. Even an anarchist can commit a political 
crime. * * * An anarchistic crime, as distinguished from a 
political crime, is not merely an attack on a specific legal right, but 
it involves the spreading of fear and terror amongst the people, with 
the aim of destroying the whole human social order, though this be 
done by means.of an attack on a specific legal right. Yet we must 
not fail to recognize that anarchistic teachings and propaganda can 
be carried on as purely political measures. 

There are individuals indeed for whom the social question is not 
a political problem, whose aim is to bring about through terrorism 
a social condition which they themselves can not define in any 
reasonable manner. These are criminals and have no right of 
asylum. 


It was in this class that they held the assassin of King Humbert 
to fall, and for this reason they very justly extradited his co- 
conspirator. 

Switzerland has had a number of cases thoroughly considered by 
its supreme court within the last few years, the last of them being 
the case of Wassilieff, decided in July, 1908, by a six to five decision.” 
His defense of political offense was overruled and he was extradited. 
I have been unable either in Chicago or Washington to secure the 
Jerman or French text of this decision and I am indebted to Dr. 
Samuel Harper, of the University of Chicago, for translating to me 
a Russian translation of the original opinion. 


Mr. Coupert: I have the German of it and will send it to you. 


Mr. Mack: I shall be much obliged to you. I endeavored to 
show judicial impartiality by referring to this case. 

The defendant belonged to the Russian revolutionary party and 
had killed a police official whom he had never before known and whom 
he shot down by orders of the party and because of the wrongs com- 
mitted by him. The revolution was in full blast. The victim was 
proved to have been a leader in the terrible pogroms. 

The court held that the federal government must determine from 


2 Bulletin of Comparative Law Bureau of the American Bar Association, for 
1909, pp. 162-164. 
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the point of view of Swiss law whether the political or the criminal 
element predominated, and for this reason, among others, they dis- 
regarded the fact that the original indictment was, at least in part, 
for a political offense. The court said: 


Looked at from the Swiss point of view, the original indictment 
gives no help; it merely shows the connection between the murderer 
and the political offense, but it does not show that the killing could 
have led to the realization of the aims of the party, or that the crime 
was committed with the hope of accomplishing this. Relative 
political crimes exist only when directed against the political or 
social organization of the state. The aim here was to remedy. The 
connection between the act and the aim must be direct; it is not 
sufficient that it be more or less apparent; it must be quite clear. 
The obligation is on the accused to establish those facts from which 
the court can determine the direct connection and that the aim is 
purely political. If the political aim is so remote that he could not 
reasonably suppose that his act had or could have a direct political 
effect that would be evident also to third persons, then the reasons 
for granting the right of asylum fail. Even when the ultimate aim 
is political yet the cruelty of the means may destroy the privilege. 
Moreover, a political party can not pass sentence of death and the 
carrying out of it can not make it a political crime; getting rid of 
this man would not guarantee the realization of the end. 


This case, and especially these last expressions, are not only con- 
trary to the decision of the United States government in the Rudo- 
vitz, Ezeta, and other cases, but an important principle therein ex- 
pressed, namely, that “ the obligation is on the accused to establish 
those facts from which the court can determine the direct connection 
and that the aim is purely political,” is contrary to the views of 
even the most conservative of all the writers on this subject, Renault. 
He says, in his famous article in Clunet’s Journal, 1880, at page 85: 
“T admit that in case of doubt extradition should be refused.” 

Let me digress here, to express my very great admiration for 
Mr. Clark’s study of this subject. I am in accordance with all that 
he has said, except only one part—the part that treated of the 
question of whether the plea went to the jurisdiction or the merits 
and the question of burden of proof. I should like to agree that the 
question is one of jurisdiction, and that in every case where it is 
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raised the court may examine into the whole matter. I cannot, how- 
ever, interpret the decision of the supreme court in that way. As I 
interpret that decision, the supreme court held that on habeas corpus, 
in this country — the English law is totally different by statute — 
the court determines only whether there is any evidence on which the 
commissioner would reasonably be entitled to render a decision that 
the party be extradited. If there be any reasonable evidence that 
it is not a political crime, it is for the commissioner to determine 
the weight of that evidence, and only if the court can say that there 
is no evidence on which any reasonable man would be at all justified 
in granting extradition, can the court intervene and discharge the 
accused on the writ of habeas corpus. Of course, despite the decision 
of the supreme court of the United States that it will not discharge 
because there was some evidence on which the commissioner could 
have extradited, the State Department on appeal from the commis- 
sioner has a free hand, and therefore ultimately the question of 
whether the party is to be extradited is left to the Secretary of State. 

Now, if I may so phrase it, I believe that Mr. Clark has failed to 
discriminate between two things, a distinction in the law of evidence 
that is now generally recognized — the distinction between the ulti- 
mate burden of proof and the burden of going forward with evidence. 
I am frank to say that when the demanding government brings 
forward its case and proves that somebody has been killed by the 
defendant, it may rest, and if that is all that there is before the court, 
the defendant would have to be extradited. In other words, the 
burden of going forward to raise the question of whether there is a 
political crime or not is on the defendant, because the government 
satisfies its prima facie case by showing that a crime has been com- 
mitted. Just as in an ordinary criminal case, the government need 
no go forward with evidence that the defendant was sane. It may 
rest after proving that the defendant committed the act, and the 
defendant must then go forward with some evidence to raise the 
question of insanity. Now, I know that in some jurisdictions even 
insanity must be established by the defendant in a criminal case, not 
generally beyond a reasonable doubt but by the preponderance of the 
evidence. But surely that is not the sound rule; it is not the rule of 





155 


the better authorities. The final burden is on the state to prove beyond 
a reasonable doubt that the defendant as a sane man committed the 
act with which he is charged, and so too in an extradition case it 
devolves upon the government, ultimately, to satisfy the commis- 
sioner that the defendant has committed an act which is an extra- 
ditable crime. A political offender is not extraditable, even though 
he be a criminal in the country in which the act was committed. In 
other words, it devolves upon the government to prove, first, that 
the defendant has committed the act, secondly, if there be any evi- 
dence in the case tending to show a political offense, then that that act 
is a common crime and not a political crime. This does not involve 
the proof of a negative, as Mr. Clark alleges, but of an affirmative 
proposition, to wit, that he has committed a crime which is extra- 
ditable, namely, a common crime. Every proof of an affirmative 
involves to some extent a proof of a negative — that is inherent in 
the nature of things — but the government is not called upon to 
prove a distinct negative; it is called upon to sustain the case. It 
is called upon to bring the case within the terms of the treaty and 
the terms of the treaty are that the only crimes for which a man 
shall be extradited are nonpolitical ones, whether they be murder, 
robbery, or anything else. For that reason, I wish to differ in toto 
from the satement of Mr. Clark that the burden is on the defendant, 
if he means the burden to prove by a preponderance of the evidence 
that the offense is political. The burden is on him to go forward 
with some evidence so as to raise the question in the mind of the 
commissioner as to whether there is a political crime or not. That 
having been raised, it devolves upon the government to prove that 
it is a common crime, as it must prove all of the other facts in the 
ease, and that I understand to be the decision of the State Depart- 
ment in the Rudovitz case, as well as the opinion of L. Renault above 
quoted. 

It must be conceded, in accordance with the Swiss authorities, that 
the mere fact that the demanding government has accused the de- 
fendant of political crimes is not in itself conclusive of the character 
of his offense. The assassination of a sovereign, for example, may 
be, according to circumstances, either a common or both a political 
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and common crime — a complex offense. If, for instance, the kill- 
ing is done either as a matter of private vengeance, or, by the better 
and generally accepted doctrine, as part of an anarchistic plot not 
directed against one country alone and its political conditions, but 
directed against human society in general, the crime is from the 
point of view of international law a common one. But from the 
point of view of the demanding state, it may be both a common and 
a political offense, inasmuch as the effect of the act is not only an 
attack on the private right of life, but on the public right to the 
safety of the sovereign. While, of course, after extradition, the 
prosecution would have to be confined to a conviction and punish- 
ment for the common crime, the mere fact that an indictment has 
been found for the political crime would not of itself always justify 
the state of refuge in refusing the extradition. 

Nevertheless, in looking at all the surrounding circumstances, in 
determining whether a complex act is predominantly political or not, 
the fact that the demanding government regarded it as exclusively or 
at any rate, jointly political, is an element worthy of the most serious 
consideration. 

Moreover, in weighing all the facts, the measures taken by the 
demanding government against its arrested subjects who were engaged 
in the same or similar acts are of the utmost importance. Indeed, 
the fact that the government in its internal relations treats the offense 
as primarily political may well be deemed decisive, when extradition 
is claimed under a treaty which contains, not the usual exemption of 
political offense, but the clause “ if it be made to appear that extradi- 
tion is sought with a view to try or punish the person demanded for 
a political offense.” This is the language used in our treaties with 
Japan (1886), Russia (1887), and Colombia (1888). 

Still more convincing is the provision “a fugitive criminal shall 
not be surrendered if the offense in respect to which his surrender is 
demanded be of a political character or if he proves that the requisi- 
tion for his surrender has, in fact, been made with a view to try or 
punish him for an offense of a political character.” Treaties with 
Norway (1893), Denmark (1902), Peru (1899), Servia (1901), 
Great Britain (1889), Sweden (1893), Panama (1904), Bolivia 
(1900), and Chili (1900). 
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The thought is best expressed in the Brazil treaty of 1897 and 
1898 in these words: “ Extradition shall not be granted if the offense 
for which the surrender is demanded be of a political character or if 
the fugitive prove that there is an intention to try or punish him for 
a political crime.” 

The latter clause would be totally unnecessary and superfluous if 
it'did not have this meaning, viz: that irrespective of whether the 
offense is clearly political or not, if it be shown that the demanding 
government intended to try the accused as a political offender he is 
not to be extradited. 

Especial attention is to be given such a provision in the treaty 
when, as in the Rudovitz case, the demanding government is ready, 
if necessary, to abandon its main charges of murder and arson, but 
nevertheless, strenuously insists on extradition for the purely inci- 
dental offense of larceny or robbery of an insignificant amount at the 
time and in direct connection with the killing. 

Some maintain that assassination, as distinguished from killing 
in open warfare, is necessarily a nonpolitical crime. Much as one 
may deplore such methods of securing the highest fruits of civiliza- 
tion — political and religious liberty — nevertheless, as Pradier- 
Fodéré points out in most eloquent language, what right has one 
people to judge of the means that another people must use in their 
struggle for constitutional government and human rights? As- 
suredly, it is but fair and just in weighing, both morally and legally, 
the rights of revolutionists, to consider the measures taken by the 
government itself in its dealings with them. If a government regard 
it as within its province to suppress every attempt at insurrection by 
measures, the inhumanity of which is almost beyond conception, who 
shall say that the opposing party has gone beyond its rights in adopt- 
ing similar measures ? ; 

And let me add, as Mr. Coudert has discussed the facts in the 
Rudovitz case, that the commissioner and the State Department had 
official documents, admissions in the reports of the Duma itself, of the 
commission by the officials representing the government, of the most 
outrageous, the most terrible crimes — assaults against manhood, 
against womanhood, against the virtue of women and children; even 
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the little seven or nine-year-old daughter of Jan Pourren, according 
to official documents, was tortured to give incriminating testimony 
against her father. 


Oppenheim says, pages 397, 398, and 399: 


No revolt happens without complex crimes taking place, and the 
individuals who commit them may indeed deserve the same protec- 
tion as other political criminals. And, further, although I can 
under no circumstances approve of murder, can never sympathize 
with a murderer, and can never pardon his crime, it may well be the 
case that the murdered official or head of a state has by inhuman 
cruelty and oppression himself whetted the knife which cut short his 
span of life. * * * The Belgian clause goes too far, since excep- 
tional cases of murder of heads of states from political motives or 
for political purposes might occur which do not deserve extradition. 


The Swiss court, in the Wassilieff case, while holding that the 
assassination of an individual not of the highest rank is too distant 
and indirect a step in the pursuit of the political aim of overthrow- 


ing the country, admitted that an assassination might be a political 
offense, when it said: 


Only when the official person personifies the whole political system 
so that, in public opinion, his overthrow would lead to the changing 
of the system, could his murder be regarded as political, if any 
murder of an official could be so regarded. 


And despite the apparent adoption of the opposite view by the 
United States in inserting the Belgian attentat clause in the Russian 
and other treaties noted above, and the, in some particulars, even 
more drastic provisions of the Mexican, Haitian, Spanish, and Portu- 
guese treaties, the Swiss view, which has caused her consistently to 
refuse to insert such a paragraph in her treaties and which is advo- 
cated by Oppenheim and other leading jurists, finds expression in 
our treaty with Brazil of May 14, 1897; May 28, 1898. 

The possibility that even an assassination of a ruler may be a 
political offense is recognized in the clause that such acts shall not 
be considered political crimes “ when they are unconnected with 
political movements.” 

The language of the Spanish and Portuguese treaties that such 
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acts “ shall not be deemed sufficient to sustain that the offense was of 
a political character ” would seem to permit of proof of surrounding 
circumstances making them sufficient. 

No general principle is laid down in the Swiss decision, the court 
reserving to itself the right to consider every case in the light of all 
the surrounding circumstances. Conceding, however, that there may 
be cases in which an assassination, even at the command of the revo- 
lutionary party, could not be claimed to be a political offense, as, 
e. g., if committed solely for private vengeance because of private 
wrongs, can it be doubted that there are many other cases in which 
the contrary is clearly apparent ? 

Should there be any doubt but that the execution of one charged 
with being a spy on the revolutionary party, condemned in solemn 
session, is a political act, a part of the revolutionary warfare, even 
though the rules of war be disregarded in the manner of carrying out 
the orders, even though the revolution itself be almost on its last 
legs? Can such an act be deprived of the exemption because the 
element of vengeance, vengeance not for purely private but for public 
wrongs, had entered into it? Aye, more, suppose Marie Spirido- 
nova, a member of, but without orders from, any revolutionary party, 
after assassinating the inhuman general and governor, whose hands 
were stained with the blood of hundreds of victims of the pogroms, 
and whose fiendish atrocities regarded neither the lives nor the virtue 
of women or children, had, instead of being captured, maltreated, and 
ravished by those who represented the authority of the state, escaped 
to foreign lands — a young girl filled with the love of humanity and 
her fellow citizens, led on to her act by the sorrows and sufferings 
and tortures that she had seen, aiming to free her beloved country of 
one of its vilest criminals — would her extradition have been justi- 
fiable either legally or morally? The whole people of Russia 
applauded her act; a despotic government did not even dare to put 
her to death for it. And yet, if every assassin is beyond the exemp- 
tion granted to political offenders, Maria Spiridonova to-day, and, as 
Pradier-Fodéré observes, William Tell centuries ago, heroes though 
they are among their own people, would have been subjected to 
extradition. 
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The justification for extradition lies in the interest of each state 
in punishing criminals. The justification for the exemption of 
political offenders lies in the lack of interest of any state in preserv- 
ing the existence or authority of the specific present form of govern- 
ment in any other state, but more particularly the lack of interest of 
a state, the people of which have attained to the fullest measure of 
civil and religious liberty, in protecting a foreign government against 
the advances of its own people, a government, it may be, that meets 
every attempt on the part of its people to obtain the barest of human 
rights with the most cruel and crushing exercise of despotic power. 

Oppenheim says, pages 396-7 : 


I readily admit that every political crime is by no means an honor- 
able deed, which as such deserves protection. Still, political crimes 
are committed by the best of patriots, and, what is of more weight, 
they are in many cases a consequence of oppression on the part of the 
respective governments. They are comparatively infrequent in free 
countries, where there is individual liberty, where the nation governs 
itself, and where, therefore, there are plenty of legal ways to bring 
grievances before the authorities. A free country can never agree to 
surrender foreigners to their prosecuting home state for deeds done 
in the interest of the same freedom and liberty which the subjects of 
such free country enjoy. For individual liberty and self-government 
of nations are demanded by modern civilization, and their gradual 
realization over the whole globe is conducive to the welfare of the 
human race. 


While, therefore, it is important that common criminals be extra- 
dited freely, and to secure this, that treaties of extradition be entered 
into between all civilized nations, it is of even greater importance 
that political offenders be granted, if not the right, at least the privi- 
lege and the courtesy of asylum, and that every doubt, if there be 
doubt, be resolved in favor of human liberty and not against it. 

Even the French communists, despite the atrocious character of 
some of their acts, were not extradited, and as Pradier-Fodéré says 
(§ 1872): 

The correctness of this action is demonstrated, not only by the 


fact that France herself has pardoned them, but that she has elevated 
them to some of the highest functions of the state. 
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It is impossible to say that the civilized countries of the world 
have reached a common definition of political offense and it is per- 
haps well that they have not done so. 

As Judge Morrow says: 


What constitutes an offense of a political character has not yet 
been determined by judicial authority. In re Ezeta, 62 Fed. Rep. 
997. 


In the Castion case (1891), 1 Q. B. 149, Justice Denman said: 


I do not think it is necessary or desirable that we should attempt to 
put into language in the shape of an exhaustive definition exactly the 
whole state of things, or every state of things, which might bring a 
particular case within the description of an offense of a political 
character. * * * The question really is whether, upon the 
facts, it is clear that the man was acting as one of a number of persons 
engaged in acts of violence of a political character, with a political 
object and as part of the political movement and rising in which he 
was taking part. 


Justice Hawkins said: 


I can not help thinking that everybody knows that there are many 
acts of a political character done without reason, done against all 
reason, but at the same time one can not look too hardly and weigh in 
golden scales the acts of men hot in their political excitement. We 
know that in heat, and in heated blood, men often do things which 
are against and contrary to reason; but none the less an act of this 
description may be done for the purpose of furthering and in further- 
ance of a political rising, even though it is an act which may be 
deplored and lamented, as even cruel and against all reason, by those 
who calmly reflect upon it after the battle is over. 


To quote again from the illustrious author, Pradier-Fodéré 
(§ 1872): 


In my judgment, we must still adhere to the practice of the states 
according to which it is sufficient that a crime, even a common crime, 
shall have been inspired by an exclusively political interest, in order 
that its character shall be modified at least from the point of view of 
international law. The intention to attack the public and social 
order being the essential element, an examination of each affair is 
permissible solely for the purpose of deciding whether one is dealing 
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with a political crime, * * * and therefore the following sim- 
ple clause is the most satisfactory in treaties, to wit: “ Extradition 
shall not be demanded or accorded when the crimes or offenses have 
a political character.” 


This short formula gives to the state on which the demand is made 
complete freedom of action, and if that state believes that it ought to 
refuse extradition, it will need give no other reason than that it, in its 


sovereign capacity, has determined that the acts are of a political 
character. 


Page 393, Oppenheim says: 


To the present day all attempts have failed to formulate a satis- 
factory conception of the term, and the reason of the thing will, I 


believe, forever exclude the possibility of finding a satisfactory con- 
ception and definition. 


To sum up: It is at present impossible to define accurately a 
political offense for purposes of extradition. 

In case of doubt, the decision should be in favor of the defendant, 
both as a matter of international practice and as the result of the 
American doctrine of burden of proof. However the treaty may be 
worded, the demanding government must establish, prima facie, 
both that the accused is guilty and that the act involves an extra- 
ditable offense and must therefore prove that the offense is non- 
political. 

There is no conflict as to absolute political offenses. Doubt arises 
only when the act would be a common extraditable crime but for the 
political element — the cases of complex or connected acts. 

If the predominating element in the light of all the circumstances 
is political, then there is a political offense — motive, end, aim, pur- 
pose, and all surrounding circumstances being taken into consid- 
eration. 

That the demanding government regards the offense as a political 
one or treats like offenders at home as political criminals is of the 
greatest importance, though not absolutely decisive under most of the 
treaty provisions. 

The atrocity of an act or a departure from the rules of civilized 
warfare, particularly when the demanding government in its effort to 
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suppress an insurrection employs the same means, does not deprive 
the act of its political character. Assassination of a ruler or any 
member or official of a government, as a matter of purely private 
vengeance, or as part of a purely anarchistic plot is a common crime. 
If, however, either such an official or even a private individual be 
killed as a part of the revolutionary warfare, the act does not thereby 
lose its predominating political character. 

The orders of a revolutionary party are not under all circumstances 
a defense, but, prima facie, they will clothe the act with the pro- 
tection of a political offense unless it be demonstrated that the act 
was done for purely private purposes and not as part and parcel of 
the revolution. 

Even though the offense charged may be but a step in achieving, 
though far distant from and but indirectly connected with the ulti- 
mate aim, nevertheless the benefit of the doubt to be given to one 
claiming protection as a political refugee ought ordinarily to forbid 
extradition in such cases. 

If I may be pardoned for digressing from the exact title of my 
subject, I should add that the methods of determining whether an 
offense is political or not are even more important than an exact 
definition of the phrase. 

Switzerland has wisely decreed that this question must be adjudi- 
cated by its highest court, under a consideration of all obtainable 
evidence, and that only after its decision can extradition be granted. 

Moreover, the accused is granted the aid of counsel learned in the 
law. Compare that with our present procedure—no aid to the 
accused unless it be that of private individuals interested in human 
liberty and in the struggles of revolutionary parties in despotic lands, 
and instead of the supreme court of the country, a local commis- 
sioner who need not be and who, in fact, in at least one famous case, 
was not learned in the law. 

Surely in this country, whose liberties are the result of a revolu- 
tion, the utmost sympathy must ever be extended to political offend- 
ers; not so much for their sakes as for our own and for those of our 
children must we preserve inviolate the fundamental principles of 
human freedom and the right of asylum for real political or religious 
refugees. 
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Can we be said to be doing our duty if we stand by, and if, far 
from helping even for the purpose of eliciting all of the facts, we 
cause the accused to be brought before a man not learned in the law 
and whose judgment will, but for the intervention and assistance of 
lovers of liberty, be decisive ? 

I do not urge that the decision of a court shall be, as it is in 
Switzerland, final. I believe that we wisely reserve to the executive 
branch of the government the final right to refuse extradition; but I 
do urge that the laws of this country be so changed that none but a 
judge of a court of record shall be competent to sit as an examining 
magistrate in such cases and that the government of the United 
States furnish to the accused, counsel learned in the law, to assist in 
presenting to the court all possible evidence. I urge, too, that statu- 
tory and treaty provisions be made, to secure to the refugee the 
fundamental right accorded in this country to nearly every accused 
man — release pending the hearing, on furnishing adequate bail. 

I hesitated somewhat to dwell at this time and in this place on 
one other subject. Mr. Coudert’s paper and its extremely frank 
criticisms of our Department of State lead me however, here and 
now, to add my last suggestion, involving as it does a criticism of 
the demanding government in the Rudovitz case. 

Valuable as our extradition treaties are, there are times when it 
were better not to have them at all. The reciprocal right of securing 
the extradition of common criminals is, of course, of ever increasing 
value as the means of communication between the different countries 
grow. But any country engaged in a long period of civil warfare can 
not, in the nature of things, be on a par with other nations. Let me 
digress. In the Baltic provinces alone, by the testimony, by the 
official records of the Russian government, one hundred and fifty 
thousand people were in arms; over one hundred and fifty towns 
were, for a longer or shorter time, in the possession of the revolution- 
ary party; the revolution reigned supreme throughout the country, 
even in the city of Riga; and not until the Russian government, suc- 
cessful in other provinces, was able to throw vast numbers of troops 
into the Baltic provinces, did they recapture these towns and finally 
defeat the revolutionary party. Since that time the Russian govern- 
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ment has been engaged in the process of liquidating that revolution 
and executing as political criminals, after condemnation by military 
and other extraordinary tribunals, all of those engaged in it on whom 
it can lay its hands. 

It can not be expected that that exact measure of justice, the grant- 
ing of which by each of the parties in the ordinary courts, is the 
basis of all extradition treaties, can be given in such a state in such 
times and under such conditions. When it becomes plain that 
the ordinary courts of the land are superseded in their function by 
military and other special courts and that a reign of martial law 
exists in many sections, has not the time come for carefully con- 
sidering the advisability of denouncing the extradition treaty in 
accordance with the terms therein contained? And if, in addition 
to all this, a country in such a condition demonstrates its inability, 
in view of the excited state of affairs, to discriminate between politi- 
cal and common crimes, and wrongly continues to accuse political 
refugees in this and other countries of being common criminals, then 
surely the time has come to end extradition relations, valuable though 
they may otherwise be, rather than to subject our courts, our people, 
and the refugees themselves to the expense, troubles, and dangers 
involved in such actions. 


The Cuarzman (Mr. Davis). There being no other business, or 
desire to discuss this topic further, the Chair will declare the meeting 
adjourned until this evening at 8 o’clock. 

Thereupon, at 5.20 p. m., the Society adjourned. 
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EVENING SESSION 
Friday, April 23, 1909 


The Society met at 8 o’clock p. m., pursuant to adjournment, Hon. 
Oscar S. Straus in the chair. 


The Cuarrman. Usually the office of vice-president is purely a 
matter of ornament, though in this Society it has duties. As we have 
our meetings divided into sections on several days, one of the vice- 
presidents is called upon to preside at each of these meetings. The 
honor falls upon me to-night. 

The subject to-night is one of importance, and of great interest — 
“the development of international law by judicial decisions in the 
United States.” The Supreme Court of the United States, standing 
at the apex of our judicial system, is vested with jurisdiction over 
interstate as well as some international questions of law. The 
decisions of the Supreme Court bearing upon questions of inter- 
national law would make a valuable compilation of international law, 
as interpreted by the highest court in the land. To-night we are 
favored by one of the most distinguished representatives of the 
Supreme Court of the United States, who presents to us the subject, 
the development of international law by judicial decisions in the 
United States, of the Supreme Court, and I look forward with the 
hope that this important paper will serve as an introduction to 
the volumes that will contain all of the decisions of that high court 
bearing upon questions of international law. 

It is my great privilege and pleasure to now present to you Mr. 
Justice Brown, late and for many years of the Supreme Court of the 
United States. 


ADDRESS OF MR. HENRY B. BROWN, 
OF WASHINGTON, D. C. 


Mr. Chairman, and Gentlemen of the Society: The Supreme 
Court of the United States was born of the Constitution, and con- 
ceived of the necessities of the case. 

The Articles of Confederation, which preceded the Constitution 

















167 


by twelve years, were adopted by Congress for the purpose of a gen- 
eral and united resistance to the mother country, but even in time of 
war were inadequate, and in time of peace, an utter failure. No 
power was given to raise money, except as the states might see fit to 
appropriate it. Taxes could only be levied by the state legislatures, 
and no provision was made for a judicial system, except for courts 
for the trial of piracies and felonies, and a commission for determin- 
ing appeals from the state courts in cases of capture in time of war. 

Prior to the Constitution the several states exercised not only the 
ordinary civil and criminal jurisdiction now vested in them, but in 
addition thereto took cognizance of cases now cognizable in the 
federal courts. No foreign state or subject, no citizen of another 
state, could sue, except in a court of the defendant’s own state, unless 
by chance he obtained service in another state. Not only this, but 
several of the states had established admiralty courts as successors 
of the colonial vice admiralty courts, differing among themselves as 
to the extent of their jurisdiction. 

The relations which these courts were to bear to the federal courts 
under the Constitution were for seventy years the occasion of a vast 
amount of friction, owing largely to the determination of the state 
courts to retain their power of passing finally upon questions arising 
under the Constitution and laws of Congress. Of course the proposi- 
tion was utterly incompatible with the supremacy and even the 
existence of the general government, which demanded a construction 
of the Constitution which should be uniform throughout the country, 
and prevail over the often conflicting views of the state courts. The 
limits of this article forbid even the enumeration of the cases 
involving this question, but a few of the earlier ones having an inter- 
national aspect are worthy of mention. It may be said in general, 
that, while it fell to Marshall to define the powers of the federal 
government, the supremacy of the federal courts was as vigorously 
asserted by Taney, a states’ rights Democrat, as it ever had been by 
Marshall. 

As every independent country has sole jurisdiction over its own 
territory, but over the high seas, the common property of all nations, 
shares its jurisdiction with the courts of every other country, it 
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naturally follows that most international cases arise upon that 
theater of action where all nations meet, and in the assertion of 
their respective rights, often come into collision. 

The case of the Sloop Active’ is a forcible illustration both of the 
impotency of the congressional court established under the old con- 
federation, and the vigor with which Marshall asserted the authority 
of the new Supreme Court. During the Revolutionary War one 
Olmstead and three associates were captured by the British, carried 
to Jamaica, a British colony, put on board the Active, bound to New 
York with supplies for the British army, and compelled to assist the 
crew in the navigation of the vessel. During the voyage they raised 
a mutiny, took possession of the sloop, and steered for an American 
port, but before reaching a place of safety were captured by an 
armed brig belonging to the state of Pennsylvania, and carried to 
Philadelphia, where the Active was libeled as prize. The case was 
tried in the state admiralty court, where Olmstead and his associates 
were awarded only one-fourth part of the prize, the residue being 
divided between the state of Pennsylvania and the officers and crew 
of the capturing vessel. Upon an appeal taken to the commission 
established by Congress, the action of the state court was reversed. 
That court, however, refused to recognize the authority of Congress 
and, in defiance of an order issued by the commissioners of appeal, 
directed the sloop and cargo to be sold and the proceeds brought into 
court. Congress weakly yielded to this defiance of its authority, 
and declared that it was unwilling to resort to summary proceedings, 
for fear of embroiling itself in a conflict with the state of Pennsyl- 
vania. The case remained in this condition and without action until 
the adoption of the Constitution and the creation of the new courts, 
when Olmstead and his associates filed a libel against the executors of 
the late state treatsurer of Pennsylvania, based upon the award of the 
commission of appeal in prize causes, obtained a decree, and applied 
to the court for an attachment, which it refused to grant, to avoid a 
conflict between the federal government and that of the state of 
Pennsylvania. Meantime the legislature passed an act requiring the 
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169 


money to be paid into the treasury regardless of the decree of the dis- 
trict judge. Thereupon Olmstead and his associates applied to the 
Supreme Court of the United States for a mandamus to compel, 
the district judge to execute his decree. Chief Justice Marshall 
examined the question of jurisdiction with careful attention and 
serious concern, and in an elaborate and powerful opinion (in 1809) 
upheld the power of the congressional court, and declared the state 
had no constitutional right to resist its process. A mandamus was 
awarded and subsequently an attachment, which was resisted by the 
state militia, who had been called out by the governor under the 
direction of the legislature. The marshal summoned a posse of 
two thousand men to enforce the order of the court. The governor 
of the state appealed to the President, who declined to interfere, 
whereupon the state legislature finally sounded a retreat and appro- 
priated the money to pay the decree. The commander of the militia 
‘was subsequently arrested, tried, and convicted for obstructing the 
process of the federal courts, and sentenced to fine and imprisonment, 
which were remitted by the President, who was quite content with 
the final establishment of the principle of the supremacy of the Con- 
stitution and laws of the United States in causes within their juris- 
diction. 

The resistance of the Pennsylvania courts in this case, and of the 
court of appeals of Virginia in certain cases involving the constitu- 
tional power of Congress to authorize writs of error from the Supreme 
Court of the United States to the highest courts of the states was 
doubtless stimulated by utterances of Mr. Jefferson with respect to 
the federal courts and hy the rancor displayed by him towards Chief 
Justice Marshall personally, and the Supreme Court, of which he was 
the official mouthpiece. 

But it was seen to be impossible from the first that a consolidated 
government could be successfully carried on without courts of its own 
to enforce its own laws, and to reconcile the conflicting decisions of 
the state courts with regard to the respective powers of the state and 
federal governments. Indeed the feebleness of the old confederation 
in the lack of a national judiciary was so conspicuous that the Fed- 
eral and the States’ Rights parties in the convention of 1787 stood 
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for once upon common ground, and declared unanimously for a 
national judiciary, though a strong minority was in favor of limiting 
eit to a single court. But a decided majority agreed that Congress 
should be authorized to create inferior courts. The establishment of 
this system was fiercely assailed in several of the state conventions, 
and the usual predictions made of the subservience and ultimate 
destruction of the state tribunals. It was at last triumphantly 
carried through, and Congress at its first session in 1789 passed the 
Judiciary Act, probably the most successful and noteworthy piece 
of legislation ever enacted by it, and which still remains almost with- 
out amendment, the foundation of the whole national system of 
courts, 

The states, however, persisted vigorously in their opposition to the 
Supreme Court and its supervisory power over the state courts in 
federal cases. By the Judiciary Act authority was given to the 
Supreme Court to revise the decision of the highest courts of the 
state where a claim had been made under the Constitution or laws 
of the United States, and adjudged to be invalid by the state courts. 
This law was held to be constitutional, but notwithstanding this the 
state courts would not submit. 

In a celebrated case from Georgia? it was held that a law of that 
state subjecting to punishment all white persons residing within the 
limits of the Cherokee nation, and authorizing their arrest and 
forcible removal and their trial in the courts of the state, was repug- 
nant to the Constitution and laws of the United States. The state 
of Georgia defied the decision of the court, imprisoned the defend- 
ant, who was a missionary, to hard labor in the penitentiary, the 
governor declaring that he would rather hang him than liberate him 
under the mandate of the court. Thus early in our history did that 
excellent and conscientious class of men become embroiled with the 
local authorities. As the President, General Jackson, refused to 
interfere, the case of the missionary seemed to be hopeless, though 
he was released at the end of eighteen months’ imprisonment. 

The Supreme Court was scarcely organized when the revolution in 
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France, which began the year the Constitution took effect, culminated 
in the overthrow of the monarchy and the execution of the king, 
January 21,1793. One of the first acts of the new republic was to 
send a pestilent fellow by the name of Genet, “ Citizen ” Genet, as 
he was called, as minister to the United States, apparently with 
instructions to foment a war with England. He arrived in Charles- 
ton April 8, 1793, and was received with great enthusiasm, due not 
only to the gratitude felt for the assistance we had received from 
France during the Revoluntary War, but to the general sympathy 
in this country for a republican government. 

He brought with him three hundred blank commissions for priva- 
teers, and attempted to authorize the French consuls at the different 
ports to exercise judicial powers in condemning all captures as prize. 
With the hatred then existing for England and the sympathy felt 
for France, it would doubtless have carried us into the war which had 
already been declared by France against England had it not been 
for the influence of Washington, who insisted upon the observance of 
neutrality. 

Genet equipped and sent to sea eight privateers, which, with the 
assistance of the French navy, captured about fifty merchantmen, 
and proceeded to conduct himself in such a preposterous manner 
that he finally incurred Washington’s rage, which was no triflimg 
matter, as those who heard him at the battle of Monmouth have 
freely testified. Men who are slow to anger, when once aroused are 
often sublime in their wrath. Genet became so exasperating in his 
pretensions and insolent language, appealing from the President to 
the people, that by August of the same year his recall was demanded 
of the French republic, but by January, 1794, when that government 
agreed to recall him, his party, the Girondists, had given place to 
the Jacobins, all of the leaders of the Girondists being guillotined — 
the method then in vogue for emphasizing differences of opinion. 
Genet came to the conclusion that the climate of France was unsuited 
to his health. He remained in this country, married a wife, became 
so far as I know a respectable citizen, but attracted no further public 
attention until his death in 1835. His attempts at the age of twenty- 
eight to instruct Washington, Hamilton, and Jefferson as to their 
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duties to France, Great Britain, and himself would have been amus- 
ing had not the antipathy felt for England foreshadowed a possible 
tragedy. 

_ One of the earliest cases in the Supreme Court, that of the Sloop 
Betsey,* arose in 1794, the year that Genet was recalled. In this 
ease one of his privateers, called the “ Citizen Genet,” had captured 
the Betsey, belonging to Swedish subjects, and brought her into Balti- 
more, where her owners proceeded against her for restitution. The 
court held that the District Court had jurisdiction to return her to 
the owners, that the capture of a neutral vessel was illegal, and that 
no foreign power had the right to establish a court of judicature 
within the jurisdiction of the United States. This at once put an 
end to the jurisdiction set up by French consuls over captured vessels. 
While the power to establish consular courts has been exercised in 
the semi-barbarous countries of Asia and Africa, it is unknown in 
civilized ¢ountries, and the institution of such courts in the United 
States was a simple piece of insolent pretension. 

While no attempts seem to have been made thereafter to exercise 
judicial powers through its consuls, the conduct of France continued 
so exasperating and the capture of American vessels so frequent, that 
Congress was compelled to interfere, and in 1798 passed acts author- 
izing the capture of French armed vessels which had committed 
depredations, or were found hovering on the coast for that purpose, 
as well as the recapture of merchant vessels belonging to citizens of 
the United States. 

In Talbot against Seeman,* decided in 1801, the Supreme Court 
held that although there had been no formal declaration of war, there 
was a limited state of hostilities between this country and France, 
and that the capture of a privateer officered and manned by French- 
men, and sailing under the French flag, was lawful, although she 
was the property of a neutral party, from whom the French had 
captured her. She was recaptured by Captain Talbot, commander 
of the Constitution, who was awarded one-sixth of her value as sal- 
vage. This limited state of hostilities was brought to an end by the 
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treaty of 1800 with France, and peace between the two countries 
definitely established. 

Vigorously as the Supreme Court has asserted the supremacy of 
the Constitution and laws of the United States, it held in 1890, 
in the case of Ross,° that the Constitution did not apply to seamen 
on American ships charged with crime in a consular court estab- 
lished by Congress in Japan. Ross, a British subject, was tried and 
convicted of a murder upon an American ship lying in‘the harbor 
of Yokahama; but he had neither been indicted by a grand, nor 
tried by a petty, jury. This was held to be unnecessary, as the Con- 
stitution did not apply in foreign countries, but was intended for 
the United States alone. In line with this are certain cases which 
arose in our insular possessions, in which it was held that the 
Constitution did not apply of its own force upon the acquisition of 
these possessions, or until congress had acted with reference thereto. 

It is also a familiar principle that our criminal laws do not extend 
to foreign sovereigns or their ambassadors, ministers, or servants 
(except consuls), and that they can only be punished in the courts 
of their own country. The only remedy here would seem to be to 
insist upon their recall. The same rule applies to the property of 
foreign sovereigns which is exempt from seizure. 

The status of foreign vessels of war and their crews, while tempo- 
rarily detained in ports of the United States has been the subject 
of several interesting cases in the supreme court, the earliest one of 
which is that of the Schooner Exchange,® decided in 1812, which 
involved the inquiry whether an American citizen could assert in an 
American court a title to an armed national vessel of the French 
Empire, found within the waters of the United States. It was held 
that he could not, that a public armed vessel in the service of a 
foreign sovereign, with whom the United States were at peace was 
not within the jurisdiction of our courts, while in a port of the 
United States, and was immune from seizure. The Hachange was 
originally an American vessel, but had been condemned by a French 


-prize court. This question has been decided so many times in this 


country and in England as to be no longer in doubt. 
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The status of the crews of foreign men of war while visiting 
American ports is not unlike that of other persons. They are at 
liberty to go ashore, to visit such places as they please, but are sub- 
ject, like native citizens, to the laws of the particular states where 
they may happen to be. They are not at liberty, however, to go 
ashore with arms or to parade the streets in uniform as a crew, 
company or batallion, unless by permission of the president or the 
secretary of state, although in South America and certain oriental 
countries the privilege of landing troops from foreign vessels for 
the protection of their own subjects has been exercised from time 
immemorial. This privilege, however, has ever been permitted 
here, or in the highly civilized countries of Ki rope, without per- 
mission of the government of the country; and instances are common 
where such permission has been given, particularly where foreign 
troops come here for the purpose of parades or entertainments upon 
invitation of local organizations. By treaties with all the maritime 
powers the consuls of such powers are authorized to request the 
assistance of the local authorities for the search, arrest, and deten- 
tion of deserters from both war and merchant vessels of their 
countries. Such deserters, when arrested, may be confined in prison, 
until they are restored to the vessel to which they belong. 

An interesting case in this connection is that of Tucker v. Alex- 
androff,” decided in 1902, which turned upon tlie construction of the 
treaty with Russia. While a cruiser was being constructed in 
Philadelphia for the Russian government, and was approaching com- 
pletion, an officer and a detail of fifty-three men, conscripts, was 
sent from Russia to Philadelphia to take possession of and man her, 
she being then upon the stocks. She was subsequently launched, and 
while still under construction and before she had been accepted by 
the Russian government, Alexandroff deserted, went to New York, 
renounced his allegiance to the emperor and declared his intention 
of becoming a citizen of the United States. He was subsequently 
arrested upon complaint of the vice consul, charged with desertion 
from the Russian cruiser, and committed to prison subject to the 
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order of the vice consul or master of the cruiser, the Variag, which 
was the first vessel sunk by the Japanese in the war which broke out 
shortly thereafter. It was held that although the cruiser was not a 
ship when Alexandroff arrived in Philadelphia, she became such as 
soon as she was launched, that Alexandroff was from the time she 
became a ship, a part of her crew within the meaning of the treaty, 
and it — the Variag — was a ship of war notwithstanding she had 
not received her crew on board or been employed for active service, 
and was still in process of completion, and that under the treaty 
Russia had the right to demand the surrender of her seamen who had 
deserted, for service on board the ship. In a still later case, decided 
in 1905, it was held that a state law of California conferring juris- 
diction upon a state officer to authorize the arrest of seamen upon 
the request of the French consul was valid, the treaty with France 
containing a similar provision to that of Russia.® 

The status of a foreign merchant vessel entering a port of the 
United States is quite different from that of a foreign man of war, 
and like an American vessel she is subject to the local laws, and the 
local courts may punish for crimes upon the vessel by one foreigner 
against another. While a Belgian steamship was lying at her dock 
in Jersey City a murder was committed by one of the crew upon 
another. Claim was made that under the treaty with Belgium con- 
ferring power upon the Belgian consuls to take jurisdiction of 
differences between captains, officers, and crews of Belgian vessels 
the case was cognizable only by the Belgian consul. There was, 
however, in the treaty an exception of disorders such “ as to disturb 
the tranquility or public order on shore or in port,” and it was held 
that while there might be jurisdiction in the Belgian consul, there 
was also jurisdiction in the local courts to punish murders and other 
offenses committed contrary to the laws of the state, although it was 
otherwise of offenses merely against the discipline of the ship.® 

One of the most frequent occasions for the exercise of interna- 
tional powers arises in connection with the extradition of criminals 
from the country wherein they are arrested to that where the crime 
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was committed. Most treaties of modern times contain express pro- 
visions on that subject, but the practice of surrendering criminals 
is a very ancient one, and was recognized or not according to the 
heinousness of the offense and the disposition of the two countries. 
There was no general rule upon the subject, and the famous William 
M. Tweed of New York was surrendered by Spain some thirty 
years ago upon the request of our government, by which he was sub- 
sequently put on trial and convicted under the state laws. The law 
upon the subject was laid down by the Supreme Court in 1886 in 
the case of Rauscher,® who had committed a murder upon the high 
seas and upon an American vessel, had been arrested in Great 
Britain, and extradited to the United States. It was held that, - 
admitting there was an obligation to deliver him up as a fugitive 
from justice, under the Ashburton treaty of 1842 between Great 
Britain and the United States, he could only be tried for the offense 
for which he was extradited, and although he was extradited for 
murder and charged in this country with cruel and unusual punish- 
ment of the same men, the court had no jurisdiction of the offense. 
This put at rest the question which had been agitated for a number 
of years in different countries. 

The defiant attitude of the French Republic, and the frequent 
depredations of their vessels upon American commerce to which 
allusion has already been made, was the cause of various acts of 
Congress prohibiting commercial intercourse with France, passed in 
1798, and succeeding years, as well as an act also passed in 1798, 
annulling treaties theretofore concluded between France and the 
United States. These prohibitions of commercial intercourse were 
subsequently extended in 1808 to all foreign nations by what is 
known as the Embargo Acts. The propriety of these acts was chal- 
lenged at the time and made a political issue. They were continued 
in force, however, for several years, and together with the right of 
search which Great Britain exercised freely during the Napoleonic 
wars, finally led to the second war with Great Britain in 1812. At 
this distance of time it is difficult to see the policy of these embargoes. 
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While they may have resulted in embarrassing the belligerents of 
Europe in forbidding access to American ports to obtain food and 
supplies, they were a still greater embarrassment to American mer- 
- chants and ship-owners who had found the trade with Europe exceed- 
ingly profitable. These acts were the cause of a number of decisions 
in the supreme court, but none of them of any particular importance. 

The war of 1812 and subsequent Civil War of 1861 as well as 
the war with Mexico and the recent war with Spain, gave rise to 
a large number of cases turning on the rights of the United States to 
blockade the hostile ports. These cases turned upon the notice to 
be given of the blockade, of its effectiveness and of the acts con- 
stituting a breach of such blockade. It is not my design to discuss 
these questions generally, as they are somewhat familiar to the pro- 
fession, but to call attention to some of the leading cases in the 
supreme court on that subject. Certain general principles applicable 
to blockades were laid down in what are known as The Prize Cases,! 
(1863) to the effect that one belligerent engaged in active war has 
the right to blockade the ports of another, and neutrals are bound 
to respect that right; that to justify its exercise an actual state of 
war must exist, and neutrals must have notice of the intention of the 
belligerent to blockade the hostile port; that a state of actual war may 
exist without any formal declaration of it by either party, and that 
a civil war exists whenever the regular course of justice is inter- 
rupted by a revolt or a rebellion so that the courts can not be kept 
open; that a proclamation of blockade by the president was con- 
elusive evidence that a state of war existed; that a vessel in a 
blockaded port is presumed to have notice as soon as it begins, and 
if she overstays the time allowed for her departure she is liable to 
capture. 

In the subsequent case of the Circassian’? a British steamer 
bound from Bordeaux ostensibly for Havana, with a lawful cargo, 
was captured before she arrived at Havana upon evidence that she 
was merely to stop there for orders and that her ultimate destination 
was New Orleans, which was then a blockaded port. The capture 
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took place after the city of New Orleans had been itself captured 
by Commodore Farragut, and all its defensive works abandoned by 
the Confederate troops. It was held that the capture of the forts 
and military occupancy of the city did not terminate the blockade - 
at New Orleans, but made it more complete upon the ground that 
the city had been occupied by the federal troops only three days, and 
that complete possession had not been taken of the blockaded terri- 
tory, which included the whole coast, and that the blockade continued 
until notice of revocation. It was agreed that, if the ship had been 
going to Havana with the honest intent to ascertain whether the 
blockade still remained in force, and with no design to proceed 
further if such should prove to be the case, neither ship nor cargo 
would be subject to seizure, but that the facts established showed an 
intent from the first to make the port of New Orleans, and hence 
that her capture was lawful. The general principle was asserted 
that a vessel sailing from a neutral port with intent to violate a 
blockade is liable to be captured as prize from the time of sailing; 
and that the intent to violate the blockade is not disproved by evidence 
of a purpose to call at another neutral port not reached at the time 
of the capture, with ulterior destination to the blockaded port. 

The principle of this case was subsequently affirmed in that of 
the Adula'* (1900), wherein it was held that the sailing of a vessel 
from Kingston, Jamaica, with a premeditated intent to violate the 
blockade of Guanatanamo, during the Spanish war, was itself a 
violation of the blockade and rendered the ship herself liable to 
capture from the moment she left Kingston, it appearing that the 
master had knowledge of the blockade which had been established 
by Admiral Sampson. The same point was made as in the Circas- 
sian that Guanatanamo was really occupied by the American troops 
who were stationed at the mouth of the bay, eighteen miles from the 
city. It was held, however, on the authority of the Circassian, that 
Guanatanamo still being held by the Spanairds, the blockade was 
operative as against vessels bound for the city of Guanatanamo. It 
was further held that a master, having actual notice of the blockade, 
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is not at liberty to approach the blockaded port for the purpose of 
making inquiry, since such liberty could not fail to lead to attempts 
to violate the blockade under pretext of making such inquiries. It 
appeared that the Adula was a vessel of previous bad character, and 
had been engaged in the business of breaking blockades. It was also 
held in the Cheshire ** (1865), that the approach of a vessel to the 
mouth of a blockaded port for inquiry, the blockade having been 
generally known, is itself a breach of the blockade, and subjects both 
vessel and cargo to condemnation. 

In the case of the Bermuda ® (1865), a British vessel was ostensi- 
bly chartered to go from Liverpool to Bermuda, but carrying a cargo 
evidently designed for Charleston, together with various cases of 
cutlery and other ammunition of war. The court took care to say 
that no trade honestly carried on between neutral ports as between 
Liverpool and Bermuda should be liable to capture by belligerents ; 
but as it appeared that the vessel was laden with property evidently 
designed for a confederate port, and that her nominal destination 
was a mere pretext, the vessel was liable to seizure at any time from 
the commencement to the end of the voyage, and that a voyage from 
a neutral to a belligerent port is one and the same voyage, whether 
the destination be ulterior or direct, and whether with or without 
the interposition of one or more immediate ports, or whether to be 
performed by one vessel or several employed in the same transaction 
or in the accomplishment of the same purpose ; their destination alone 
justifies seizure and condemnation of ship and cargo to ports under 
blockade. In this case the doctrine of continuous voyage, or as 
some term it, “ultimate destination,” was asserted with great vigor. 

The case of the Peterhoff 1® was also of unusual interest. She was 
bound from London to Matamoras in Mexico and was captured near 
the island of St. Thomas on suspicion that her real destination was 
the blockaded city of Brownsville, and that her cargo consisted in part 
of contraband goods. Matamoras lay on the Mexican side of the 
Rio Grande and was a neutral port, and there was no evidence that 
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the Peterhoff was not bound in good faith to deliver her cargo there, 
although the mouth of the river was blockaded against vessels intend- 
ing to land on'the American side at Brownsville. There were cer- 
tain contraband goods in the cargo, and there was evidence of an 
intent to supply from Matamoras these goods to Confederate troops 
in Texas. It was held, apparently with a good deal of hesitation, 
that while the conduct of the captain was inconsistent with frank- 
ness and good faith to which neutrals were bound, the vessel should 
not be condemned but restored to her owners upon payment of costs 
and expenses. The case seems to turn upon the fact of the bona fide 
intention to land the goods at Matamoras, and the fact that some 
of such goods were intended to be taken across the river to Browns- 
ville, Texas, which was blockaded, would not subject the vessel to 
condemnation and forfeiture. From the other cases decided about 
the same time, it would appear that at that time there was a large 
and profitable commerce being carried on between English ports 
and Matamoras in Mexico, which the decision in the Peterhoff and 
similar cases must have done much to stimulate. 

From the law of blockade to that of capture and prize the transi- 
tion is easy, but I shall only call attention to a few cases arising out 
of the Spanish-American war which, though brief, produced a large 
amount of litigation. 

In the Paquete Habana" the question, which had been much 
mooted was finally settled, that coast fishing vessels with their imple- 
ments and supplies, cargoes and crews, unarmed, and honestly pur- 
suing their peaceful calling, are exempt from capture as prizes of 
war. In this case two fishing smacks regularly engaged in fishing 
on the coast of Cuba and sailing under the Spanish flag, each owned 
by a subject residing in Havana, were captured by one of the block- 
ading squadron. Neither vessel had any arms or ammunition on 
board, or had any knowledge of the blockade or of the war, made no 
attempt to run the blockade, or resist the capture. It was held 
that both captures were unlawful and without probable cause. In 
delivering the opinion, Mr. Justice Gray ransacked the whole law 
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of England, America, and the continent of Europe, with an ex- 
haustiveness of research which he bestowed upon cases in which he 
took a special interest, and came to the conclusion that fishing vessels 
were an exception to the general rule that private property of an 
enemy at sea is lawful prize. The opinion is one of the most learned 
to be found in our whole reports. 

The principle of this case was subsequently extended in the 
Manila prize cases to native boats used in the Philippines, known as 
cascoes, and floating derricks, the property of private persons at 
Manila. These were held not to be subject to condemnation as 
prize. 

By the president’s proclamation of April 26, 1898, declaring the 
principle upon which the war would be conducted, the voyages of 
mail steamers were not to be interfered with, except upon a clear 
ground of suspicion of containing contraband of war, or attempting 
to run the blockade. It was further provided by the same proclama- 
tion that Spanish merchant vessels in ports of the United States 
would be allowed until May 21 to load their cargoes and leave such 
ports, and if met at sea should be permitted to continue their voyage, 
provided they contained no prohibited article or contraband of war. 

In the case of the Panama,'* a Spanish mail steamer left New 
York April 20, before the declaration of war, bound for Havana, 
and carrying a cargo of passengers and mails; but in her contract 
with the Spanish government she was provided with guns, rifles, cut- 
lasses, and ammunition put on board the year before for her own 
defense ; but her contract also provided that in case of war the govern- 
ment might take possession of the vessel and equipment, increase her 
armament and use the vessel. It was held that under these circum- 
stances she was lawfully captured and condemned as enemy’s prop- 
erty, notwithstanding the fact that she had left New York before 
war was declared, and would have been exempt from capture had 
she been an ordinary merchant vessel. It is quite evident in this 
case, thatif the vessel had been allowed to proceed, she would upon 
her arrival at Havana have been taken possession of by the govern- 
ment, and used as a war vessel. 
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By the Revised Statutes of the United States the net proceeds of 
all property condemned as prize shall be decreed to the captors, when 
the prize is of equal or superior force to the vessel making the 
capture, but when the prize is of inferior force one-half shall be 
given to the United States and the other half to the captors. In 
the Manila prize cases !® it was held that the strength of Admiral 
Dewey’s naval force was superior to that of the Spanish fleet on the 
day of the battle, and that colliers not in a condition to render effect- 
ive aid during a naval engagement, whose masters and crews were not 
commissioned or enlisted men in the navy, were not entitled to prize 
money or bounty resulting from the capture of the enemy’s vessels. 
It was further held in this case that naval stores belonging to the 
enemy designed for hostile uses, but captured on land in a naval 
warehouse could be adjudged as prize for the benefit of the captors, 
although they were not captured at sea. The case was a most inter- 
esting one, although the points settled are of much less importance 
in a legal aspect than those of other cases arising in our naval 
history. The general rule is that property on land is not subject to 
capture as prize, yet as in this case it belonged to the Spanish navy 
and was designed to be shipped on Spanish vessels of war, it was 
held to be liable to seizure. 

In the case of the Mangrove *° the question arose as to the right 
of other vessels to share in prize money, it being insisted that 
although the Mangrove alone captured the vessel, the Indiana, the 
Wilmington, and the New York, were within signalling distance and 
entitled to participate. The question became of importance since the 
capturing vessel, the Mangrove, was inferior to the Panama, the 
captured vessel, and therefore the Mangrove alone would be entitled 
to the whole prize money. It was held that the three other vessels 
were not within signalling distance of the Mangrove when the 
capture took place, and therefore that their collective force, which 
was much greater than that of the Panama, was not to be taken into 
consideration. Hence they were not entitled to share in the pro- 
ceeds of the prize, the whole of which was awarded to the officers and 
crew of the Mangrove. 


19 188 U. S. 254. 
20188 U. S. 720. 








LT TT, ET LED 1 SO 


=" 














183 


In 1899, the war had been concluded, a large number of Spanish 
vessels had been captured as prizes, the war had left no feeling of 
animosity against Spain, and a wave of humanity suddenly took 
possession of Congress and resulted in the passage of an act March 5, 
1899, abolishing the whole system of prize money and bounty. The 
language is as follows: 

And all provisions of law authorizing the distribution among 
captors of the whole or any portion of the proceeds of vessels or any 
property hereafter captured or condemned as prize, or providing for 


the payment of bounty for the sinking or destruction of vessels of 
the enemy, hereafter occurring in time of war, are hereby repealed. 


Prior to this time the master and crews of men of war and pri- 
vateers were allowed to participate in the proceeds of captured mer- 
chant vessels and were also allowed a bounty for the enemy’s war 
vessels sunk or destroyed by them. While the general modern senti- 
ment of the world has declared against privateering, and the United 
States have taken a leading part in favoring the exemption of all pri- 
vate property at sea, the policy of the act abolishing altogether the 
right to prize money and bounty has been a source of doubt, although 
much criticism has been made in the English and American courts 
about the keenness of the navy in the pursuit of prize money. If the 
policy announced by Congress could be generally adopted by all civil- 
ized nations, it would be less open to question. The difficulty is that, 
in a conflict with another great naval power, it would put the navy 


- of the United States at a great disadvantage, in abolishing the stimu- 


lus given by a personal interest in naval encounters. Indeed, if a 
great naval war broke out, this government would find itself at such 
a serious disadvantage in this particular, that I imagine the act 
would be repealed and the navy put on an equality with that of other 
civilized powers. I think that no legislation calculated to put the 
American navy at a disadvantage with the navies of other powers 
should be enacted on sentimental principles, or without careful con- 
sideration of possible consequences in the case of future wars. A 
general conference of the powers might well consider this whole 
subject. From the battle between the Serapis and the Bon Homme 
Richard, brought to such a glorious conclusion by John Paul Jones, 
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to the destruction of Admiral Cervera’s squardon at Santiago, the 
navy has been guilty of nothing of which it need be ashamed, but 
has done a vast deal to reflect glory upon the American arms. Many 
great victories have been achieved and no signal defeats suffered, 
except in the face of a manifestly superior force. 

In no particular has the supremacy of the federal government 
been more vigorously asserted than in respect to the obligations of 
treaties. Not only does the Constitution itself provide that the Con- 
stitution and laws of the United States, but all treaties made under 
their authority, shall be the supreme law of the land and the “ judges 
in every state shall be bound thereby, anything in the constitution 
or laws of any state to the contrary notwithstanding.” Doubtless 
the treaty making power has its limitations, but with them we are 
not concerned. That a treaty duly entered into and concluded over- 
rides all adverse state action was held in a most elaborate opinion 
in 1796,” delivered by Mr. Justice Chase, in which a debt due to 
a British subject which had been confiscated by the state of Virginia, 
was held to be revived by the treaty of peace and to be capable of 
enforcement. That treaties of the United States are laws of each 
state as well as of the federal government has been decided so often 
that a mere enumeration of them would be burdensome.** 

In this connection, the recent action of an influential party in 
California touching the status of Japanese residents in that state, 
may ultimately become of grave importance. In a partial examina- 
tion of this subject I have been greatly aided by the admirable book 
of Mr. Masuji Miyakawa, a Japanese resident of Washington, 
upon “ The Powers of the American People.” The case in a nut- 
shell is this: by a treaty entered into with Japan, in 1894, it was 
agreed that Japanese subjects should have full liberty to enter, travel, 
or reside, in any part of the United States, and that in whatever 
relates to rights of residence and travel, they should enjoy the same 
privileges, liberties and rights of native citizens, or subjects of the 
most favored nation. The legislation complained of was contained 
in certain resolutions of the school board of San Francisco estab- 
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lishing separate school for Chinese and Japanese students, “not 
only for the purpose of relieving the congestion at present prevailing 
in our schools, but also for the higher end that our children should 
not be placed in any position where their youthful impressions may 
be affected by association with pupils of the Mongolian race.” 
Under these resolutions the Japanese children were admitted to 
but one school, situated at a great distance from many of the houses 
occupied by the Japanese, and were practically :debarred from 
association with American children. The excitement which this 
legislation stirred up is seemingly out of all proportion to its present 
importance, as there were less than one hundred Japanese pupils 
desiring to attend the public schools. There can be no doubt that,. 
if a Japanese student were excluded from the white schools of San 
Francisco, he or his friends might apply to the courts for his ad- 
mission, and if denied by the highest courts of the state, he could 
have his writ of error from the supreme court of the United States. 
If that court were to reverse the action of the state court, the 
student would of course be admitted, since it can not be supposed that 
the supreme court would be unable to enforce its judgment. If, 
upon the other hand, it should affirm the state court, the legal right 
to exclude the student would be established so far as this country 
is concerned, and the only recourse would be to further diplomatic 
negotiations, or an arbitration by the Hague tribunal. 

At this distance and with the very small Japanese population east 
of the Mississippi, it is difficult to appreciate the degree of animosity 
against all orientals on the Pacific coast, did we not bear in mind that 
there is no feeling between nations comparable to that of racial anti- 
pathy, which applies not only between races of different colors, but 
between different branches of the same general stock. The pith of the 
question seems to be whether the right of the Japanese to travel and 
reside in the United States, secured to them by the treaty, includes 
as an incident the right to send their children to a public school 
upon the same terms as native children. Several able writers in 
the law magazines have insisted that it did not. If these words 
stood alone, it probably would not, as each state has the right to 
prescribe its own educational system and to extend its privileges to 
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whomsoever it pleases. It has been held both here and abroad that 
the right to admit or to refuse the admission of aliens to its educa- 
tional facilities is within the control of each sovereign power. But 
considering that every state of our Union has for a long time pro- 
vided public schools for the children of its own residents, whether 
native or foreign-born, and that admission to these schools is justly 
treated as the right of every resident of the school district, and a 
necessary feature of training children to citizenship, the question 
assumes a different phase. As the Japanese people do not wish 
their children brought up in ignorance, and desire them to acquire 
our language by associating with our children, and to equip them 
with such elements of knowledge as are considered essential to good 
citizenship, there is much force in their insistence that education 
is an incident of residence. Our court has held in several cases 
that where a treaty admits of two constructions, one restrictive of 
the rights that may be claimed under it, and the other liberal, the 
latter is to be preferred.2* Indeed, I do not understand this right 
to attend school to be seriously disputed, as schools for Japanese 
children have been provided in a limited way by the state. But, 
by the last clause of the second article of the treaty, there is a 
reservation to the state of power to make regulations with regard to 
police and public security which are in force, or which may here- 
after be enacted. And it is insisted that this includes the segrega- 
tion in schools of their own, of children of different races. 

Some support is given to this contention by a large number of 
cases holding that the establishment of colored schools is no infringe- 
ment upon the equal rights of colored people before the law. It 
has also been held by the supreme court that the running of separate 
railway carriages for colored people neither abridges their privi- 
leges or immunities, nor denies them the equal protection of the law 
within the fourteenth amendment. But those cases do not cover 
the Japanese question. Under the treaty, the state of California 
has no right to apply a discrimination against Japanese children 
which it would have no right to apply to children of the most 
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favored nation, and unless it can be shown that the state has estab- 
lished or might establish separate schools for Irish, Italian, Hun- 
garian, German, or Polish children, it would have no such right 
with respect to the Japanese. To justify the exercise of this right 
under the police power, it must be shown, as the supreme court has 
often held, that the exercise of the power is a reasonable one, and 
in judging of its reasonableness, the courts may look beyond the 
words of the statute, however innocent they may be, and if applied 
and administered with an evil eye and an unequal hand, “so as 
practically to make unjust and illegal discriminations between per- 
sons in similar circumstances material to their rights the denial of 
equal justice is still within the prohibition of the Constitution.” ™* 
If, for example, separate schools were assigned to blonds and 
brunettes, to the rich and the poor, we should all agree that the 
discrimination was unreasonable, and while in the absence of a 
treaty it might have been proper to segregate the native born chil- 
dren and the orientals, yet where the treaty expressly provides that 
the latter shall have the same privileges as native citizens or sub- 
jects of the most favored nation, they are evidently exempt from 
any discrimination that would not be valid if applied to white 
children. 

One great object of the public schools is to assist in breaking 
down the barriers of prejudice, which the parents of children may 
have brought from their native land, and to teach them uniformity 
of language, of ideas, and of political environments, and to make 
them, so far as possible, American in feeling. To show the success 
of this experience, it is only necessary to call attention to the de- 
scendants of the Germans in Pennsylvania, of the Dutch in New 
York, of the Huguenots in South Carolina, and of the grandchildren 
of the early Irish immigrants of 1848, to be convinced that there 
are no more loyal, intelligent or thoroughly Americanized citizens 
than they; and that in fact they are distinguishable from the 
original stock only in their names. In every civilized state, it is 
desirable, without abolishing distinctions of color or of religion, to 
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amalgamate its citizens so far as possible, and to secure a united 
and homogeneous people. If we do not desire aliens let us exclude 
them, and I can conceive it possible that we may sometime be 
driven to much more drastic legislation, if we desire that this shall 
remain an Anglo-Saxon country; but if we admit them every con- 
sideration of natural justice and political wisdom demands that we 
treat them fairly, and instil into them a love for institutions which 
have made of us a great, free, and powerful nation. 


The Cuarrman (Mr. Straus). The next topic is the Court of 
Claims and its influence on the development of international law, 
by Chief Justice Peelle. I have great pleasure in presenting to 
you Chief Justice Peelle, of the Court of Claims. 


ADDRESS OF MR. STANTON J. PEELLE, 
OF WASHINGTON, D. C. 


Mr. Chairman, and Gentlemen of the Society: I hardly need 
say that it is embarrassing for me to have to follow a member of 
the Supreme Court of the United States in discussing questions of 
international law. Justice Brown has touched upon some of the 
phases of the paper I have prepared, as you will note, as I go along. 
My only apology for appearing before you is that I have been 
drafted by Professor Scott to read a paper this evening. 

The Court of Claims, established in 1855 (10 Stat. L., 612), 
with the powers of a commission — somewhat analagous to those 
of a master in chancery — was enlarged in 1863 and 1866 (12 
Stat. L., 765, and 14 Stat. L., 9), and the court was given power 
to render final judgments on claims arising under any law of Con- 
gress, any regulation of an executive department, and on contracts, 
expressed or implied, with the government (United States v. Jones, 
119 U. S. 477). 

Later by the act of March 3, 1887 (24 Stat. L., 505), the juris- 
diction of the court was further enlarged to include 


all claims founded upon the Constitution of the United States or 
any law of Congress, except for pensions, or upon any regulation 
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of an Executive Department, or upon any contract, expressed or 
implied, with the government of the United States, or for damages, 
liquidated or unliquidated, in cases not sounding in tort, in respect 
of which claims the party would be entitled to redress against the 
Ynited States either in a court of law, equity, or admiralty if the 
United States were suable. 


In England and in the United States international law is re- 
garded as part of the common and municipal laws of the respective 
countries. Blackstone in his Commentaries so recognizes it, as does 
the Constitution of the United States in giving Congress power to 
punish “ offenses against the law of nations.” And so the supreme 
court in a case arising out of the recent Spanish-American war 
(Paquette Habana, 175 U. S. 677), said: 


International law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as 


often as questions of right depending upon it are duly presented for 
their determination. 


Hence, “ where there is no treaty, and no controlling executive or 
legislative act or judicial decision, resort must be had to the customs 
and usages of civilized nations” (Paquette Habana, supra). But, 
as was said by Chief Justice Marshall in respect to the equality of 
states, 


No principle of law is more universally acknowledged than the 
equality of nations * * *. It results from this equality that 
no one can rightfully impose a rule on another. Each legislates for 
itself, but its legislation can operate on itself alone. 


While this is true, questions of international law determined by 
the federal courts are certain to be invoked by a foreign state in 
behalf of its citizens when controversies between it and the United 
States arise, and for that reason the federal judiciary is charged 
with grave responsibilities not only in determining the right of a 
case as between the citizens and the government, but in so applying 
the rules of international law as will, when applied in our dealings 
with foreign states, be in harmony with civilized nations. In other 
words, the court should mete out that justice the necessity for which 
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gave rise to the law of nations. Indeed, the development of inter- 
national law has been rather in its application to existing conditions 
and circumstances than in the law itself. But it is not my purpose 
to speak in this presence on international law in the abstract, but 
merely to give you in a brief way the court’s application of some 
of the rules thereof in a few concrete cases. 

One of the first cases coming before the court involving a question 
of international law was where in 1807, in time of peace, the 
United States frigate Chesapeake was fired upon by the British ship 
Leopard and forced to surrender for resisting the claim of a British 
commander to search the vessel for deserters from British ships of 
war. The Chesapeake lost three men killed, eighteen wounded, and 
four captured. The four men captured were all American citizens 
who had been taken forceably from British merchantmen and im- 
pressed on British men-of-war, and on this was founded the pre- 
tense that they were deserters. One of the four men was hung as a 
deserter, one died in captivity, and two were returned five years later. 
The act of April 23, 1800 (2 Stat. L., 45), for the better govern- 
ment of the navy provided that the pay and emoluments of the 
officers and men of the ships of the United States taken by an 
enemy should continue “ until their death, exchange or discharge ” 
if they had done their utmost to defend their ships. One of the 
seamen so returned brought suit under said act as reenacted in 
1802 to recover his pay during the period of captivity, which was 
allowed on the ground that the Leopard in her attack on the Chesa- 
peake was an enemy within the meaning of the act referred to; that 
the act of the naval commander in making the attack and capture 
was the act of his government; that the rule that a principal was 
not responsible for the tortious acts of his agent forms no part of 
the law of nations, and that therefore the government could not 
relieve itself of responsibility by disavowing such acts. (Straughan’s 
Case, 1 C. Cls. 324.) 

Another early case is where in February, 1815, the United States 
frigate Constitution after an engagement therewith captured the 
British ships of war Cyane and Levant as prizes of war, but before 
condemnation the prizes were recaptured by other British ships of 
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war in a port of Portugal, which country had theretofore issued a 
declaration of neutrality between the belligerents. No claim was 
presented to Portugal, and the claimant under a special act sought 
to recover his share of the prize money lost thereby. The court 
held that the captor had no such interest in a vessel captured before 
condemnation as would compel the government to press a claim 
against a neutral government in one of whose ports the prize had 
been illegally recaptured. (Stewart’s Case, 1 C. Cls., 113.) 

By the convention between the United States and the Emperor 
of China of November, 1858, China paid $750,000 in full liquida- 
tion of all claims of American citizens against China for illegal acts 
in her various ports. The year following Congress passed an act 
(11 Stat. L., 408) authorizing the appointment of two commissioners 
as a “board in China” to receive and examine all claims of that 
character according to the provisions of the treaty, the principles of 
justice and international law. The board examined and allowed 
forty per cent of certain of the claims, which were paid, and dis- 
allowed the residue on the ground that before the perpetration of the 
acts of piracy complained of both vessel and cargo had been dam- 
aged to the extent of sixty per cent by the perils of the sea. By 
a supplemental act (20 Stat. L., 171) Congress conferred jurisdic- 
tion upon the Court of Claims to hear and determine whether such 
claimants were entitled to be paid the residue of their claims out 
of said indemnity fund. The court held that they were (The Cal- 
dera Cases, 15 C. Cls., 546, 589), and the judgment on appeal was 
affirmed (16 C. Cls., 635) on the theory that as the government 
had asserted the validity of the claims and demanded reparation, 
which China acquiesced in, the claim as between.the claimants and 
the United States constituted a legitimate demand for indemnity. 

In the case of the United States v. La Abra Silver Mining Co. 
(29 C. Cls., 482; 82 C. Cls., 462), brought under a special act of 
Congress conferring jurisdiction upon the court to inquire into and 
determine whether the award made by the mixed commission ap- 
pointed under the treaty with Mexico in 1868 (providing that the 
award of the umpire should be final and conclusive) was procured 
by fraud, the court held that while the sacredness of an interna- 
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tional award should be upheld by the judiciary, still if at any time 
before the consummation of the transaction the government in whose 
favor the award is made becomes satisfied of the falsity or injustice 
of the award, it may invoke judicial aid to determine the question; 
and if fraud be established the court may set aside the award and 
release Mexico, against whom the award was made, from the pay- 
ment thereof — which was done, and on appeal the judgment was 
affirmed (175 U. S., 423). 

This case presents some new and interesting questions. It was 
held that the statutory recognition of a claim to an international 
award in the custody of the government, changed its character from 
that of a mere appeal to the grace of the sovereign, to a right sus- 
ceptible of judicial determination, 7. e., created a justiciable claim, 
and that as against such claim the government, as trustee of the 
fund, may file a bill in the nature of a bill of interpleader to quiet 
the title and that such proceedings did not conflict with the diplo- 
matic authority vested in the president under the Constitution; that 
the act conferring jurisdiction suspended the relation of the United 
States to the fund as sovereign and recognized a right in those 
claiming the award but subjected that right to the provisions of the 
statute which recognized it. It was further held that when a citi- 
zen asks the interposition of his government to adjust a claim he 
holds against a foreign state, he thereby imposes upon himself a 
legal obligation to become subject to the jurisdiction of such court 
as Congress might empower to adjudicate his claim. And for that 
purpose Congress may provide that if an award was procured by 
fraud the party in whose favor the award was made could be barred 
from receiving the same and the money returned to the government 
from which it was received. 

During the late civil war the Confederate government was recog- 
nized as a belligerent, prisoners of war were exchanged, and, there- 
fore, many questions akin to international law arose, and were de- 
termined, some of which reached the Court of Claims (United States 
v. Pacific R. R. Co., 120 U. S., 227). 

An alien residing in Georgia, who had given aid and comfort to 
the Confederate government by selling it nitre to be used in the 
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manufacture of gunpowder brought suit to recover for the proceeds 
of cotton sold and paid into the Treasury under the abandoned and 
captured property act (12 Stat. L., 820) which required proof of 
loyalty as a condition of recovery. Judgment was rendered against 
him (Carlisle’s Case, 6 C. Cls., 398), but on appeal the judgment was 
reversed on the ground that the proclamation of the president of 
general amnesty in 1868 extended to aliens domiciled within the 
insurrectionary districts and relieved them from the consequences 
of treasonable participation in the war as effectually as if they had 
been citizens (16 Wall., 147). 

Later, however, a non-resident alien who was engaged in running 
the blockade and supplying the Confederacy with munitions of war 
and other supplies, and with the proceeds purchased cotton, some 
of which fell into the hands of the Union forces and was sold and 
the proceeds covered into the Treasury, brought suit to recover the 
amount of such proceeds, claiming the benefit of the pardon and 
amnesty granted by the proclamation (Young v. United States, 12 
C. Cls., 648), but he failed of recovery, and on appeal the judg- 
ment was affirmed (97 U. S., 39), the court holding in substance 
that, being a non-resident alien he was not guilty of treason, though 
his acts gave aid and comfort to the rebellion, but being a non- 
resident alien the pardon of the president did not extend to him. 

Many questions of international law have arisen out of the re- 
lations of the United States with our Indian tribes, as until 1871 
the tribes were recognized as nations capable of entering into treaties ; 
and though since that date the Indians have been governed by direct 
legislation, as the supreme court has held they might have been 
from the beginning (United States v. Kagama, 118 U. S., 375, 
385), still by the Indian depredation act of March 3, 1891 (26 Stat. 
L., 851), conferring upon the Court of Claims jurisdiction to hear 
and determine to judgment the claims of citizens of the United 
States for property taken or destroyed by any band, tribe or nation 
of Indians in amity with the United States, the belligerent right 
of such band, tribe or nation was thereby recognized, and the court 
has construed the act to mean that where the band, tribe or nation 
committing the depredation was at the time at war with or hostile 
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to the United States, no recovery could be had; and that ruling was 
affirmed by the supreme court (Mark’s Case, 28 ©. Cls., 147; 161 
U. S. 297; Leighton v. United States, 29 C. Cls., 288; 161 U. S., 
291). The court applied the ordinary rule that in time of war 
the loss must be borne by him upon whom it falls (Love v. United 
States, 29 C. Cls., 332). And on the theory that the question of 
hostility was one of fact the same rule has been applied and upheld 
by the supreme court in cases where the depredating tribe was at 
the time in treaty relations with the United States. On the other 
hand, where a treaty of peace was entered into after a period of 
hostility the court has recognized the date of signing thereof as the 
beginning of the period of amity (Ashbaugh v. The United States, 
35 C. Cls., 554). Again, a “squaw man,” 7 e., one who had 
married an Indian woman and became permanently domiciled in the 
Indian country, was denied recovery for stock stolen from the reser- 
vation on the ground that when a citizen voluntarily carries his 
property into the Indian country and becomes permanently domi- 
ciled there his property becomes subject to the same risks as a na- 
tive born Indian and hence while so domiciled he owes to the Indian 
tribe a local and temporary allegiance (Janis v. United States, 32 C. 
Cls., 407). 

As a result of our recent war with Spain many important ques- 
tions of international law affecting the rights of the United States 
and her citizens in Cuba and in our island possessions have arisen. 

By article 16 of the Treaty of Paris, obligations assumed by the 
United States under international law respecting Cuba, were limited 
to the period of their occupation. In respect of import duties col- 
lected during that period from citizens of the United States, under 
the order of the president, on goods imported therein from the 
United States, the court held, following the decision of the Supreme 
Court in the case of Neely v. Henkel (180 U. S., 109, 117), that, 
after said treaty, Cuba, as between the United States and other 
foreign nations, was to be treated as conquered territory; but as 
between the United States and Cuba it was territory held in trust 
for the inhabitants of Cuba, to whom it rightfully belonged; that 
the right of the president to prescribe rules for the collection of 
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duties did not carry with it the right to extend the Union so as to 
include Cuba, and thereby exempt a citizen of the United States from 
the payment of such duties (Galban & Co., 40 C. Cls., 495). The 
right of recovery was therefore denied and, on appeal, was affirmed 
(207 U. S., 579). 

Also, during said occupation buildings belonging to citizens of 
the United States engaged in business in Cuba were destroyed by 
order of the commander of the United States forces to prevent the 
spread of disease among the troops. The owners brought suit to 
recover for the value of the buildings so destroyed on the theory 
that by the destruction an implied contract arose to pay therefor; 
but they were denied on the ground that while the citizens of one 
belligerent were doing business within the territory of the other, 
their property therein was subject to the same treatment as that 
accorded to the enemy, and the loss having occurred as an act of 
war the court was without jurisdiction, which on appeal was affirmed 
(Juragua Iron Co., 42 C. Cls., 99; 212 U. S., 297). 

Another case of some interest arose in Porto Rico. Long prior 
to the Treaty of Paris a Spanish subject had purchased, for a valu- 
able consideration, what under the laws and customs of the king- 
dom of Spain was known as an office in perpetuity. After the treaty 
the office was abolished by order of the military governor of the 
island. The claimant bPought suit for indemnity, claiming that he 
had a vested property right in the office so purchased under the laws 
of Spain, which was protected by the treaty providing that the ces- 
sion of the island should “ not in any respect impair the property 
or right which by law belonged to the peaceful possession of prop- 
erty of all kinds.” A demurrer to the petition, for want of suffi- 
cient facts to constitute a cause of action, was sustained, the court 
holding that when the island by conquest and by treaty passed to 
the United States the inhabitants of the island became subject in 
their political rights to the will of the United States; that when 
the treaty was negotiated the principle of uti possidetis was recog- 
nized, and there being no stipulation in the treaty to the contrary 
the property of the sovereignty of Spain, including public offices, 
passed to the United States (Sanchez v. United States, 42 C. Cls., 
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458). This case, however, is now pending on appeal in the supreme 
court. 

Before the Spanish war certain buildings were owned in the 
Philippine Islands by the Dominican friars, which they conveyed 
to a British subject, and he to a local corporation there. After the 
military authorities came into possession and drove the insurgents 
out they took possession of the property without any claim of right 
but refused to pay rent because of doubts as to the ownership. The 
court held that the general rule of international law in regard to 
conquered or ceded territory is that the old laws continue in force 
until repealed by proper authority, and that therefore the corpora- 
tion was legal, and having a right of possession could maintain an 
action and recover for rent against the United States (Philippine 
Sugar Estates Development Co., 39 C. Cls., 225). This case was 
not appealed. 

A most unique branch of the jurisdiction of the Court of Claims 
involving the application of international law — without the right 
of appeal — is that known as the French Spoliation claims. By 
the treaty of September 30, 1800 (8 Stat. L., 178), between France 
and the United States, the two nations settled their differences which 
occurred during the wars arising out of the French revolution be- 
tween the years 1792 and 1801. The United States complained 
of a long series of captures at sea of the neutral vessels and cargoes 
of her citizens and their subsequent condemnation under the munici- 
pal laws of France in violation of international law, and demanded 
of France indemnity for such losses. France, on her part, com- 
plained of the non-payment of “a national debt” and of the non- 
fulfillment by the United States of her agreement to guarantee the 
possessions of France in America which was made in the treaty of 
alliance of 1778, by which treaty the United States secured the aid 
of France in our revolution. 

The negotiators of the treaty were unable to agree as to the in- 
demnities claimed, and for that reason article 2 of the treaty pro- 
vided that the parties would negotiate as to such indemnities at a 
future time. Upon the treay being presented to the Senate that 
body advised and consented to its ratification provided said article 
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2 be expunged and in its place an article be inserted that the treaty 
should be enforced for a term of eight years from the exchange of 
ratifications. Thereafter Napoleon ratified and confirmed the treaty 
with said addition, but added that by retrenchment the two states 
renounced the respective pretensions which were the subject of said 
article 2. After the exchange of the ratifications of the treaty in 
July, 1801, it was again submitted to the Senate and approved, 
that body declaring that it considered the convention fully ratified. 
The treaty as thus ratified was promulgated (8 Stat. L., 178, 194). 
Thus by such ratification the United States retrenched her claim for 
indemnity for the losses sustained by her private citizens through 
the illegal acts of France, and France retrenched her claim and the 
fulfillment of the guaranty made by the United States in the treaty 
of 1778, one retrenchment being the consideration for the other, 
which, in construing, President Madison called the “bargain” of 
the treaty of 1800. 

For many years after the treaty American citizens sustaining 
losses had urged their payment by the United States, but it was not 
until the act of January 20, 1885 (23 Stat. L., 283), that Congress 
conferred jurisdiction upon the Court of Claims to investigate them. 
By the terms of the act citizens of the United States, or their legal 
representatives, who had valid claims to indemnity upon the French 
government arising out of illegal captures, detentions, seizures, con- 
demnations and confiscations prior to the ratifications of the con- 
vention of 1800 were given the right to have the validity and 
amount of such claims investigated and ascertained by the court 
according to the rules of municipal and international law and the 
treaties of the United States applicable thereto. But in lieu of ren- 
dering a judgment the court was required to report its conclusions 
of fact and law in each case to Congress for their action, which has 
been done from time to time, and $4,000,000 have been appropriated 
for and paid, Congress thereby ratifying to that extent the conclu- 
sions of the court. 

In the examination of the claims the court sits in the character 
of an international tribunal to determine the diplomatic rights of 
France as well as the United States as they existed prior to the 
ratification of the treaty of 1800 (Industry, 26 C. Cls, 290). 
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The first question that arose affecting the claims generally was 
as to the validity of the claims against France, which had long been 
in dispute. The determination of that question necessarily de- 
pended upon the international relations existing between France 
and the United States during the wars of France at the end of the 
eighteenth century, for if such relation was that of war no right 
to indemnity arose; but if a state of peace existed, though marked 
by continued spoliations in violation of the rights of American 
commerce, indemnity was demandable therefor. After thorough 
examination and exhaustive arguments by learned counsel the court 
held that the declarations or actions of the executive and diplo- 
matic branches of the government, together with the conduct and 
assurances of the two governments, established that the relation was 
that of a limited maritime war between the citizens of the two na- 
tions, respectively engaged in it; that it was in its nature a series 
of spoliations resembling reprisals, though both France and the 
United States disclaimed the existence of war, and for that reason 
the diplomatic relations between the two countries were never wholly 
suspended ; that no state of public general war existed such as would 
abrogate treaties, suspend private rights or authorize indiscrimi- 
nate seizures and condemnations; and in deciding the question the 
court followed the political departments which had determined that 
no state of war existed between the nations, and that therefore the 
claims for losses were proper subjects of indemnity (Bass v. Tingy, 
4 Dall., 37). 

The court further held that by the treaty the United States had 
renounced the private claims of her citizens for a great national 
benefit, and that though the value of the claims was inchoate they 
had an actual money value capable of being ascertained ; and having 
been so sacrificed by the United States for a public use the claimants 
were entitled to compensation therefor under that provision of the 
Constitution which provides that “ Private property shall not be 
taken for public use without just compensation ” (Sally, 21 C. Cls., 
340: Industry, 22 C. Cls., 1). 

The validity of the claims generally having been determined, the 
next question was as to the illegality of the several captures and 
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condemnations made by the French. The determination of this 
question rested primarily upon the international rights and duties 
of the two nations, one as a neutral and the other as a belligerent. 
The French had armed and commissioned a large number of priva- 
teers, which, with her naval establishment, had captured and brought 
in for adjudication vessels of American citizens under a claim of 
violation of her belligerent rights as defined in her municipal or- 
dinances, arrétés and decrees passed in retaliation of the conduct 
of England towards neutrals, and to maintain her in her struggle 
with England and the continental powers. The court held that 
while such municipal ordinances and arrétés were binding upon the 
courts and officers of France and final as between individuals, they 
constituted no estoppel upon the United States; that the right of 
diplomatic interference arose only after the rendition of the decrees 
of condemnation, the complaint being the illegality of such con- 
demnations under international law, and that where they were not 
expressive of such law or were in violation thereof they were capable 
of enforcement as municipal laws of France only (Industry, 22 C. 
Cls., 1). 

The same principle was recognized by the court in a case where 
an American merchantman had attempted to justify resistance to 
search by virtue of the vessel carrying a commission under an act 
of Congress authorizing resistance on the part of a merchantman 
to French visitation and search, the court denying such authority 
on the ground that no single state can change the law ef nations 
by its municipal regulations (Jane, 37 C. Cls., 24). 

Another decision of similar import is where a custom, then pre- 
vailing at some of the sea ports of the United States, was invoked to 
the effect that where the owners of the vessel were also the owners 
of the cargo, proofs of the neutral ownership of the cargo need not 
be carried, but the court held that while such custom may have been 
of effect in our own country, yet the prize court of a belligerent 
was entitled to proof of the neutrality of the cargo, and in the ab- 
sence of such proof might condemn it, not being bound to take no- 
tice of local customs at variance with the rules of international law 
(Betsey, 36 C. Cls., 256). 
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The treaties with France of 1778 endured until July 7, 1798, at 
which time by act of Congress the United States abrogated them 
for the reason that the considerations had been violated and import- 
ant provisions broken by France. The court held that such abroga- 
tion was justified by the change in circumstances; that the treaties 
constituted a rule by which all differences between the nations were 
to be settled from their date until the date of abrogation, and that 
subsequent thereto such relations were governed by international 
law. 

There is an important distinction to be made between claims aris- 
ing prior and subsequent to the abrogation of the treaty of 1778, 
especially as the provision therein that “ free ships make free goods ” 
fell with the abrogation (John, 22 C. Cls., 408); and also as to 
certain merchandise being contraband after the abrogation that had 
been exempt from that taint by a special provision of the treaty 
(James & William, 37 C. Cls., 303; Bird, 38 ©. Cls., 228; Atlantic, 
39 C. Cls., 193; Lucy, 39 C. Cls., 221; Betsey, 39 C. Cls., 452). 

It was also determined that the captured neutral was bound to 
exhaust his remedy by appeal before he could call upon his own 
government for diplomatic redress (Industry, 22 C. Cls., 1; Sally, 
21 C. Cls., 340; North Carolina, 36 C. Cls., 52), and that no de- 
finitive condemnation took place if a substantial right of appeal 
existed (Tom, 39 C. Cls., 290); but at the same time the court 
held that such right of appeal must have been within the reach of 
the claimant; that it was the duty of the belligerent nation to pro- 
vide a tribunal of appeal within reasonable distance; that a neutral 
owner was not bound to go half way around the world to prosecute 
his appeal (Governor Bowdoin, 36 C. Cls., 338). It was further 
held that where a captor appealed from a decree of a prize court 
ordering the restoration of a neutral vessel, it was the duty of the 
owners of the captured vessel not only to appeal in case the judg- 
ment was against them, but equally to defend the judgment of the 
court if in their favor (Maria, 40 C. Cls., 72). 

By article 5 of the treaty of 1800 the payment of debts contracted 
by one of the two nations with the individuals of the other or by 
the individuals of the one with the individuals of the other was 
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provided for. It often happened that after an American vessel had 
been taken into a French port the French authorities would com- 
pel the master to take pay for the cargo either in merchandise or 
in written evidences of indebtedness. In such case the question 
presented was whether the taking was a spoliation under the second 
article or a debt under the fifth article of the treaty. The court 
held in such cases that where the master, subsequent to the compul- 
sory methods used to compel a sale of a cargo, agreed with the French 
authorities upon a price which was reasonable, the transaction con- 
stituted a debt and not a spoliation; but that where such evidence 
was refused after the impressment of the vessel, the transaction was 
a spoliation under the second article and, therefore, recoverable 
(Martha, 27 C. Cls., 218; Lucy, 37 C. Cls., 438). 

Many cases presented to the court disclosed evidence that would 
have been valuable to France to justify her condemnations had it 
been known at the time. As the Court of Claims sits as an inter- 
national tribunal in these cases, they have been heard upon evidence 
which, if known, would have been available to France at the time, 
and, therefore, have decided such cases as the prize court with such 
evidence before it would have decided (Joanna, 24 O. Cls., 198; 
Fame, 36 C. Cls., 361; Hiram, 41 ©. Cls., 12). And the court 
has also held that no defense is available to the United States which 
would not have been available to France at the time (Concord, 35 
C. Cls., 432; Betsey, 44 C. Ols., [not yet published]). 

Another class of cases arising from French captures, from which 
France has been held exonerated, is where by the treaty of 1819 
with Spain, Spain recognized her liability by reason of vessels .cap- 
tured by the French where they were condemned by French con- 
sular courts in Spanish territory, by reason of which recognition 
the United States disavowed any claim therefor against France. 
This class of claims was adjusted by the Spanish commission ap- 
pointed under the latter treaty, and therefore they were excluded 
from the jurisdiction of the court. But as the Spanish treaty of 
1819 was confined to condemnations by French consular courts 
within the territory of Spain, the court has decided that although 
Spain was a tort feasor with France and by her treaty had agreed 
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to compensate the parties injured, yet no other acts on the part of 
Spain came within the purview of the treaty, and that, therefore, 
permitting the sale of an American vessel under the decree of a 
prize court sitting in French territory did not render Spain liable 
(Starr, 35 C. Cls., 387). 

Where an American vessel was voluntarily under the protection 
of a convoy of one of the belligerents engaged in war (Nancy, 27 
C. Cls., 99) and the nature of the nationality of the convoy did not 
appear, the court held that it must be inferred from the circum- 
stances and the history of the times that the convoy was an English 
armed vessel and that such neutral joining an enemy vessel put off 
her neutral character (Sea Nymph, 36 C. Cls., 369) and the cap- 
tor was not bound to stop and first exercise the right of search, as 
the right of capture rests upon the fact that she is then a part of 
the hostile force (Galen, 37 C. Cls., 89), but when the vessel sepa- 
rates from the convoy, she ceases to be a part of the hostile force 
(Galen, supra). 

The rule that a belligerent may destroy captured property to pre- 
vent it from falling into the hands of an enemy, the court held did 
not apply in these spoliation cases, in the ordinary sense of that 
term, for the reason that on recapture the property reverted to the 
American owners. Furthermore, a belligerent seizing a neutral ves- 
sel on the high seas on mere suspicion is responsible for the act, 
and is excusable only for the loss resulting from unavoidable cap- 
ture. Hence the court has held that where a belligerent seized a 
neutral vessel upon mere suspicion and the captors voluntarily de- 
stroyed her by running her ashore to save themselves from capture, 
it was destructive of the right of restoration and rendered France 
responsible for the loss (Tom, 39 C. Cls., 290). On the other hand, 
the court held that where a vessel seized for probable cause was 
wrecked and lost while in the hands of the captors without fault on 
their part, they were not responsible therefor (Caroline Wilmans, 
27 C. Cls., 215). 

An interesting question arose in what are known as the Leghorn 
Seizures. American citizens had shipped merchandise to Leghorn, 
Italy, and stored it there in the warehouses of English merchants. 
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War existing at the time between France and Austria, Napoleon 
entered the Duchy of Tuscany, which was neutral, descended upon 
Leghorn and seized the effects there of English merchants, among 
them the merchandise so stored by American citizens, in open vio- 
lation of all the usages of war. The seizure was made on the pre- 
tense that the goods were English property, and the declared inten- 
tion of the commander was that all enemy’s property should be 
delivered to the republic as prizes made at sea. The court disallowed 
the claim upon the ground that the seizures were land captures in 
neutral territory and that the rule laid down by a belligerent con- 
cerning land captures could not change the character of the trans- 
action nor transmute neutral territory into the high seas nor make 
it subject to maritime law, as was attempted to be done in the orders 
of Napoleon (Leghorn Seizures, 27 C. Cls., 224). 

The broad principle of prize law forbids the allowance of sal- 
vage to the captor of a neutral in the possession of a belligerent, 
for the reason that salvage is remuneration for aid in case of danger, 
and a neutral vessel in the hands of a belligerent is not in danger, 
for it is presumed if she is innocent she will be discharged with 
damages for detention. But as many of the decrees of France were 
in conflict with the law of nations, and therefore invaded the rights 
of neutrals, the court followed the rule laid down by Lord Stowell 
that the conduct of the French prize courts during this period ren- 
dered recapture a risk from actual danger, and that therefore the 
recaptor was entitled to salvage. (John, 22 C. Cls., 408; Dolphin, 
27 C. Cl., 276. 

As these spoliation claims arose during the period when war 
raged, not cnly in Europe but in the West Indies, the temptation to 
realize large profits by the carrying of contraband was offered to 
neutrals. In determining what should be considered contraband at 
different periods the court looks to the date of the abrogation of the 
treaty of 1778 as the dividing point. Prior to that time (July 7, 
1798) contraband was enumerated in the treaty; subsequent to that 
time the list became extended, the general rule of international law 
applying. 

In the decision of contraband cases, although the treaty provided 








204 


that contraband goods alone should be forfeited and the vessel dis- 
charged, the court construed that provision holding that it was not 
intended to shield a fraudulent transaction, but could only be in- 
voked in the case of an innocent vessel carrying such merchandise 
and that therefore before the abrogation of the treaty where the con- 
traband was owned by the vessel owners or was documented for a 
false destination or accompanied by any fraud tending to defeat 
the belligerent rights of France, the vessel and all the property of 
her owners was subject to condemnation. The court has further 
held that where there was fraud in the outward voyage the taint of 
contraband attached during the whole voyage and subjected the ves- 
sel, if captured on her return voyage, to condemnation therefor (Bet- 
sey & Polly, 38 C. Cls., 30; Lucy, 39 C. Cls., 221; Betsey, 39 ©. 
Cls., 452). On the other hand, it was held that the carrying of con- 
traband on the outward voyage did not affect the condition of the 
vessel on the return voyage if free from fraud on the outward voy- 
age (Ralph, 39 C. Cls., 204); and in applying the rule of contra- 
band the court decided as a historical fact that the principal British 
ports in the West Indies were ports of military and naval equipment 
(Atlantic, 39 C. Cls., 193). 

It is a conceded principle of international law that forcible resist- 
ance to a belligerent’s right of search is a valid ground for con- 
demnation, except as against extreme violence threatened by a cruiser 
grossly abusing his commission (Sec. 275 Hall’s Int. Law; 1 Kent’s 
Com. p. 153 et seq). In this class of cases the claimants have urged 
in justification the right of resistance under the acts of Congress 
of June and July, 1798. The first of these statutes authorized mer- 
chant vessels of the United States to oppose and defend against 
search and to repel by force any hostile assault made by such French 
vessels and to subdue and capture the same. The second statute 
authorized the President to issue commissions to private armed ves- 
sels and authorized them to recapture vessels of the United States 
the same as the public armed vessels of the United States are au- 
thorized by law to do. But upon a careful hearing the court held 
that American neutrals were not exempt from the operation of in- 
ternational law as to resistance; that said acts of Congress could 
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not change the law of nations or impose upon France new interna- 
tional obligations, and that therefore a neutral could not escape the 
consequences of his resistance by the law of self-defense under a 
municipal statute (Rose, 36 C. Cls., 290). It was further held 
that the court could not differentiate degrees of resistance so as to 
render a vessel liable or not liable to condemnation for resisting 
search, as whether the resistance was greater or less did not affect 
the law regarding resistance to search (Amazon, 36 C. Cls., 378; 
Jane, 37 C. Cls., 24). 

In cases of rescue the court has held that where a neutral vessel 
seized by a belligerent was being sent in for examination her rescue 
by her master and crew was unlawful; that the right of a belligerent 
to search carried with it the correlative duty of submitting to search 
(Mary, 37 C. Cls., 33), and this principle has been extended to 
its legal consequences. That is to say, where a vessel after capture 
and rescue is again captured on the same voyage by the original 
captor it is a valid ground of condemnation upon the second capture 
(Dolphin, supra), and also that where resistance to search was 
made upon the first capture, after which the vessel was recaptured 
and again captured by the original belligerent nation the prior re- 
sistance presented a valid ground of condemnation (Endeavor, 44 
C. Cls. [not yet published] ). 

Respecting the measure of indemnity in this class of cases the 
court adopted the rule established by the supreme court in the case 
of the Anna Maria (2 Wheat., 327), namely: ‘‘ The value of the 
captured vessel, and the prime cost of the cargo with all charges, and 
the premium of insurance where it has been paid.” However, in 
eases where after the condemnation the master or owners of the 
vessel repurchased the same, such amount of repurchase has been 
held the measure of indemnity (Hiram, 23 C. Cls., 431). 


The Cuarrman (Mr. Straus). The third and closing paper for 
this evening on American international law, is by Senor Alejandro 
Alvarez, who has written a paper on this subject, which Professor 
L. S. Rowe will read. Senor Alvarez is the counsellor of the Chilean 
foreign office, and took an active part in the first Pan-American 
Scientific Congress held in Santiago last year. 
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ADDRESS OF MR. ALEJANDRO ALVAREZ, 
OF SANTIAGO, CHILE. 


[Translation read by Mr. L. S. Rowe, of Philadelphia, Pa.] 


Mr. Chairman and Gentlemen of the Society: I wish to say by 
preface that the subject of this paper was the subject for discussion 
at the recent Pan-American Scientific Congress, and, in fact, about 
the topic of this paper was grouped the discussion of the section on 
international law. Probably the most important question presented 
to that section was embodied in the paper presented by Dr. Alvarez, 
and gave rise to prolonged discussion, occupying three days of the 
Congress. The present address discusses the topic: 


Are there problems and conditions peculiar to American inter- 
national law? If so, can it be said that they constitute the basis for 
American principles in international law ?? 


I 


That international law has not enjoyed the same position as 
other branches of political science is due to the fact that there has 
often existed a marked difference between the principles which 
publicists have set forth as international law, and the practice of the 
various nations. 

Early publicists assumed as fundamental that international law 
is universal because it applies to the community of states; and un- 
changeable because such is natural law, which is the original source 
from which international law derives its precepts permitting of no 
variation except in secondary and minor matters. 

The introduction of systematic observation into the political and 
social sciences has given to these subjects a more practical and definite 
character. This method has not as yet entered sufficiently into the 
treatment of international law; a defect which is particularly felt in 
the countries accustomed to codified law. 

Modern publicists have given a sounder basis to international law 


1The translation was prepared by Miss Margaret M. Hanna, of Washington, 
D. C. 
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by substituting actual diplomatic precedents for abstract principles. 
They have thus demonstrated that these principles are constantly 
changing. Although admitting the evolutional character of the prin- 
ciples of international law, modern publicists still regard these prin- 
ciples as wniversal in application. They can not conceive that rules 
governing the community of nations could have any other character. 
These rules might vary, or there might be special rules governing the 
relations of civilized peoples with semi-civilized or savage races; but 
that within the community of civilized nations the precepts of inter- 
national law are not universal would be equivalent, they say, to de- 
stroying the basis of the society of nations. 

This contention, which was undoubtedly true when the community 
of nations was confined to‘European states, is not entirely correct 
now that America has enlarged the boundaries of that community. 
The nations of the new world, though of the same civilization as 
Europe and though closely bound to Europe by ties of every kind, 
were born and have developed under conditions peculiar to them- 
selves, and necessarily bear the individual mark of their origin and 
development. The far-reaching influence which the American con- 
tinent has exerted on the development of civilization has received but 
little attention, nor has any careful study been made of the great 
number of new problems to which the development of the new con- 
tinent has given rise.* This is due, in large part, to the widespread 
belief that the precepts governing international law must be universal, 

2 The only phase of the question which has been studied has been the influence 
of the United States on the development of public law and political institutions. 
Condorset published in 1786 his work on “ The Influence of the American Revolu- 
tion on Europe.” In 1896 President Charles W. Eliot, of Harvard University, 
published a work entitled “American Contributions to Civilization,” (republished 
in a work of the same title which the author published in 1907, [By The Century 
Company, New York]). Dr. Muensterberg, also of Harvard University, has 


criticised the conclusions of Dr. Eliot’s work in a volume entitled “ American 
Traits.” 

The first Pan-American Scientific Congress, which met in Santiago, Chile, from 
December 25, 1908, to January 5, 1909, devoted itself exclusively to the study 
of problems of American interest along various lines of activity and to determin- 
‘ing the best means of elucidating them. The program of the several sections of 
the Congress, particularly of the social sciences, is a fair showing of the questions 
characteristic of this hemisphere. 
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and that consequently the incorporation of America into the com- 
munity of nations could* produce no effect other than to make the 
international rules which governed the community of Europe equally 
applicable to it. : 

I desire now to consider, in a general way, the most important 
aspects of this influence — especially those which have grown out of 
the existence of conditions, problems, and factors peculiar to the 
American hemisphere. I shall consider whether such conditions 
and international problems really exist; and if so, whether or not 
they have given or can give rise to distinctive American principles 
of international law; also to what extent these principles have modi- 
fied or will modify the dogma of universality heretofore regarded as 
inherent in international law. 


II 


From the beginning of its existence as an independent nation, the 
government of the United States (as well as the Latin-American 
states following the example of the United States) has insisted that 
the new world, by reason of its geographical position, its peculiar 
social conditions, the character of its peoples, the vastness of its area 
and the richness of its soil, formed a hemisphere distinct from the 
old, which should not be absorbed by the old but should be left free 
to follow its own destinies. 

The American governments did not accept, in the political organ- 
ization of their respective countries, those principles of public law 
then dominant in Europe which were not suited to the conditions of 
life in those states. In their foreign relations, they rejected all the 
existing principles and practices which were contrary to their inde- 
pendence or did not favor their free and untrammeled growth. 

In fact, the United States from the end of the eighteenth and 
the Latin-American states from the commencement of the nineteenth 
centuries proclaimed and sustained by force of arms their right to 


8 Prof. Nys, of the University of Brussels, has recently begun the publication 
of a study of the influence of the United States on international law, —“ Les 
Etats Unis et le Droit des Gens” in the “ Revue de Droit International et de 
Législation Comparée,” second series, vol. XI, 1908, pp. 37-65. 
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independence from their respective mother countries, demanding to 
be treated not as rebels, as the former claimed they were, but as 
belligerents. They insisted likewise upon the independence of the 
states of America, that is, that there should be no intervention by 
European states; and further that the new world should no longer 
be a field for colonization and that all its territory, even that un- 
explored or the regions nullius (acording to the then dominant 
doctrines of law) was subject to the sovereign authority of the inde- 
pendent American states. 

The American states further held that they formed a great family 
of nations by reason of which there should exist among them close 
fraternal ties. To effect this, they negotiated treaties of amity and 
commerce, and brought about international conferences with a view 
to determining their internal and foreign relations and to regulating 
other matters of especial interest to them. 

The equality of the states of America was likewise recognized, that 
is, that there should not be amongst them any political pre- 
eminence. 

All these principles were happily and opportunely synthesized in 
the Monroe Doctrine which became the political gospel of the New 
World, and the United States — as the most powerful nation — was 
its defender. 

These declarations are of American origin in their practical reali- 
zation, because they were proclaimed at a period when they were not 
recognized by Europe and when the right of intervention and the 
“balance of power ” still controlled international relations. To-day 
those principles constitute the basis of international law. 

Moreover, the Latin-American nations, in their early interna- 
tional conferences, among other principles equally variant from those 
which then governed the universal community of states, declared 
three principles which should not be regarded as Utopian because 
they continue to receive the acceptance of the United States and the 
Latin-American countries. These three principles are: 

1. No foreign state shall acquire any part of the territory of an 
American state, even with the acquiescence of that state; 

14 
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2. Neither may any foreign state permanently occupy any por- 
tion of the territory of an American state, even by right of conquest; 

3. The states of the New World may not place themselves under 
the protectorate of any European state. 

These doctrines, apparently hostile to Europe, were in fact merely 
directed to assure the absolute independence of the states of the New 
World as against the old, and are in this sense an extension of the 
Monroe Doctrine. They aim therefore to apply only to the rela- 
tions between the two hemispheres and not to the relations between 
the American states themselves. The European states, although 
tacitly respecting these declarations, do not recognize them as an 
integral part of international law. 

There has also been a desire on the part of some of the states of 
America to proclaim additional principles, such as the territorial 
integrity of the states of the New World: but this has been merely a 
noble aspiration and has not been recognized practically either in the 
doctrine of publicists or in the diplomatic history of this continent. 

It is plain then that the countries of the New World have main- 
tained and still maintain, as applicable to this hemisphere, certain 
rules and principles which were formerly not recognized, and some of 
which are not yet accepted, by the European states and consequently 
are not incorporated in modern international law. The European 
states not only decline to accept them as international law, but — 
without giving due appreciation to their origin and foundation — 
class them as an abuse of the policy of the United States, while in 
fact they have been equally proclaimed and declared by the Latin- 
American states as a necessity due to the conditions of their political 
life and development. 

And not only this; because of these peculiar conditions of political 
life and development, many of the international factors which have 
become pretty well defined and generalized in Europe and are given 
an important place in international law, have no application to the 
countries of the New World. Some of these peculiar conditions may 
be mentioned as: diversity in the form of government; the “ colonial ” 
regime; immigration; etc. These conditions have brought about 
problems in law which may be termed “ sui generis ” or distinctively 
American. 
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Without going into a detailed study of these problems [which I 
dwelt upon at length in Part I], it may be well to mention those 
growing out of questions of nationality; of civil war; of boundary 
controversies ; the investment of capital; immigration; and the settle- 
ment of foreigners. 

Questions of nationality are not always looked upon nor dealt with 
among us as they are in Europe. There is to some extent a clash 
of interests between the European and American states, particularly 
affecting questions of origin, the European countries maintaining, as 
a rule, the principle of jus sanguinis and the American states holding 
to the principle of jus solt. — 

In South America boundary controversies have been based gen- 
erally on the theory that the right to the-disputed zone is derived 
from the Uti Possidetis of 1810, which is vague and sometimes con- 
flicting and on that account has often led to three countries claiming 
the same territory. 

The investment of European capital has given rise to a number 
of characteristic problems, especially when capital has been employed 
in the acquisition of large tracts of land and when the proprietors or 
grantees have been given the right to exercise certain powers of sover- 
eignty over their possessions. 

Among the problems distinctively American may be mentioned 
the responsibilities of a state for the acts of savage tribes, or semi- 
savage inhabitants. 

III 

I believe therefore that it is clear that while there are international 
problems and conditions purely European, and having nothing to do 
with the New World, there are likewise numerous conditions, 
problems, and factors of a distinctively American character. 

I wish now to raise the question whether these factors give rise 
to distinctively American principles of international law. 

With respect to the first grouping, constituting principles growing 
out of the Monroe Doctrine and its extensions, we have seen that they 
may be regarded not merely as incidents of policy but as declarations 
of actual principles of international law of American origin. Some 
of these declarations have been tacitly accepted by European states; 
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others, less indisputable, have not as yet reached this point, but by 
reason of their great importance should not pass unnoticed in a work 
on international law. 

The second and third groups include the distinctively American 
problems. 

The principal inquiry in this connection is to determine how 
these problems are to be viewed and elucidated, whether by the gen- 
eral principles of international law or by special doctrines adapted 
to their peculiar nature. 

Theoretically the answer is not difficult. 

If the general principles of international law can be applied with- 
out perversion they should be appljed. This occurs in matters relat- 
ing to the investment of capital,’in questions growing out of civil 
wars, or jurisdiction over semi-savage tribes within its territory and 
under its sovereignty, but over whom effective control is not exer- 
cised ; the hegemony of the United States; etc., etc. 

Aside from the factors above mentioned, the foreign policy of the 
states of America furnishes two additional elements of importance 
and note in international law. 

In conventions signed by those states at the Pan-American Con- 
ferences, questions of exclusively American interest are considered, 
such as questions relating to the Pan-American railway, customs mat- 
ters, ete. ; the most noteworthy act being that creating an International 
Union, and also the convention aiming at the codification of inter- 
national public and private law. 

The Union, whose executive organ is the International Bureau of 
the American Republics, is for the purpose of disseminating im- 
portant data concerning the several countries composing the Union 
and for the purpose of maintaining and strengthening the interests 
common to all. It is a great step toward the unifying and harmon- 
izing of the most important American interests. There is nothing 
comparable to it in Europe. The unions there have a more or less 
restricted and definite object. 

There have also been framed in the’ Pan-American Conferences 
conventions of universal interest but in which general world agree- 
ment has not yet been possible, such as extradition, the exercise of 
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professional rights such as copyrights, trade-marks, ete. In this way 
the American states have put on a definite basis some matters which 
have not yet a fixed place in international law. 

But where those principles cannot be applied without perversion 
vt the problem, as for instance in questions touching the responsibil- 
ity of the state, in the instance above cited, such as neutrality, bound- 
ary disputes, etc., then it is necessary to look for a solution by special 
principles, suited to the peculiar requirements. To do otherwise 
would be equivalent to denying to the countries of the New World, 
which by reason of their origin or geographical situation may have 
these peculiar problems, the right to develop and progress along 
natural lines. 

Sometimes these principles have been declared by the American 
states themselves, in international conferences, conventions, or prac- 
tices, and in such cases no doubt can be entertained as to their 
application. 

In this way, a number of questions of nationality have been set- 
tled by the laws of the nations of the Western Hemisphere very 
differently from the laws on those questions in European states, be- 
cause of the antagonism of interests on these questions between the 
two hemispheres.* 

In the settlement of disputes concerning the delimitation of bound- 
aries a principle of purely American origin is frequently involved, 
namely, the Uti Possidetis of 1810, which has been recognized by 
many of the states of the New World in treaties, conventions, and 
acts. This principle modifies, defines, and at the same time is in- 
fluenced by the general principle of long continued pacific possession 
of disputed territory. 

In some instances it is comparatively easy to apply special prin- 
ciples of law when the American states are in accord upon those 
principles ; this is not the case with those problems, urgently demand- 
ing solution, but as to which there have not been established any 
well defined doctrines or practices applicable to them. 

«The differences existing between the decisions of European and American 


States on many points of nationality are discussed in my work “La Nationalité 
dans le Droit International Américain.” A. Pedone, Paris: 1907. 
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It is very desirable to remedy this great need by making it the 
subject of especial study in the universities, in scientific congresses, 
and in the Pan-American conferences. 

The fourth and fifth groups of problems include subjects regulated 
by the states of America in international conferences which are some- 
times of exclusive interest to those states and sometimes of more 
general or universal interest. It seems superfluous to say that those 
subjects may be regulated by the American states in the way which 
they may deem most appropriate. As a matter of fact, they have 
not deviated from the rules followed by Europe upon the same ques- 
tions, except in some special circumstances. 

Although such conventions bind only the countries which subscribe 
to them, yet when all the nations of the hemisphere shall have rati- 
fied them, such conventions have great moral weight and will cer- 
tainly exercise some influence upon the general principles of inter- 
national law. 

IV 


As a whole the five classes or groups of subjects above outlined may 
be denominated American international law, although this expres- 


sion may be misunderstood, having been elsewhere used in a different 
acceptation.® 


5 One acceptation of the term American international law occurs in the col- 
lection of concrete precedents in international questions arising in America. 
Pradier-Fodéré uses the term in that sense in his: “ Traité de Droit International 
Public Européen et Américain; ” also Seijas, in his: ‘“ El Derecho Internacional 
Hispano-Americano Publico y Privado,” Caracas, 1884. 

In the United States certain publicists have collated and classified methodi- 
cally certain international questions which interest their country and which 
have been the subject of conventions, diplomatic negotiations, or decisions of 
Courts of Justice. Such works have likewise been termed American inter- 
national law works, as: Wharton, “A Digest of the International Law of the 
United States,” and Moore, “A Digest of International Law,” 8 Volumes, Wash- 
ington, 1906. 

Another acceptation of the term is to compare it to the European international 
law, to demonstrate that there is an antagonism of interests between the old and 
the new continents. The declared existence of American international law in 
this sense naturally provokes lively protestation on the part of the states of the 
two hemispheres, since it is absurd to look for or to infer antagonism where 
solidarity alone is expected. It was understanding the acceptation of the expres- 
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The classification and study of these subjects would be for the 
purpose of showing the influence of America in the development of 
international law and, more particularly, to show the existence of 
conditions and problems essentially American and the advisability 
of agreeing upon suitable rules to meet such conditions and problems. 
In referring to the existence of “American problems” it is not in- 
tended to infer that these problems may not arise in Europe or in 
other continents; but merely that they are characteristic of the New 
World where they should be for that reason especially studied. 

It is not necessary, for the purposes of this paper, to consider 
exactly what is understood by “the American continent ” or by the 
expression “American states; neither is it necessary, at this time, 
to argue whether the colonies under European jurisdiction in this 
hemisphere should be included in the expression; if any problems of 
the above nature arise in those colonies, they would concern the 
mother country itself, and not the colony, the latter having no inde- 
pendent existence among the community of states. 

The problems to which we have above referred do not destroy the 


sion in this sense that led certain delegates to the First and Second Pan- 
American Conferences to deny the existence of the law. See “ International 
American Conference,” official edition, Washington, 1890, Vol. II, pp. 969-970, 
also “ Protocols and papers of the Second Pan-American Conference,” Mexico, 
1902, Vol. I, pp. 342-343. 

In q third acceptation of the term, the solidarity of interests between groups 
of American States is understood in the use of the expression “ public American 
law” or “public South American law.” See preamble of the Treaty of April 
20, 1886, between Peru and Bolivia for the settlement of boundaries. 

A fourth acceptation of the expression is with regard to international rules 
which the American states have expressly recognized in Pan-American confer- 
ences, giving them great importance. For example: The First Pan-American 
Conference recognized arbitration; and the second conference recognized the prin- 
ciples contained in the three conventions signed at the First Hague Conference 
as rules of “ American International Law.” 

Lastly, a fifth acceptation of the expression is with regard to rules “sus 
generis ” where it is desired to declare rules peculiarly American. Such a pur- 
pose is aimed at by the author of the doctrine known as the “ Drago Doctrine.” 
See, Drago on “ Les Emprunts d’état et leurs Rapports avec la Politique Inter- 
nationale,” in the “ Revue Générale de Droit International Public,” Vol. XIV, 
1907, pages 271 and 287. Cf. Moulin: “La Doctrine de Drago,” in the same 
Review, Vol. XIV, pp. 466-468. 
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universal community of nations, but rather present it in its true char- 
acter, since those questions .are the logical consequences of the 
peculiar conditions of life of a group of states forming part of the 
community of nations. Neither do the American principles or 
special rules for elucidating those problems, or for the purpose of 
regulating certain existing conditions, destroy the community of 
states. 

No useful purpose is subserved by the contention that all inter- 
national rules must be universal throughout the community of 
nations. The solidarity of nations does not consist in their being 
guided always by the same principles but rather that they be guided 
by well-defined principles which take account of the peculiar condi- 
tions of certain groups of states so that the latter may develop in 
harmony with their special needs. 

The practice followed by several countries with respect to certain 
matters (in which they differed from the practice followed in other 
countries) corroborates this view. England, for instance, owing to 
her geographical situation holds, in regard to the law of maritime 
warfare, to different practices than other countries and yet is not in 
any degree criticised therefor. Therefore it is the more reasonable 
view that there exist differences in international law affecting, not 
merely one country, but an entire hemisphere or continent. 

So necessary is it that the community of states shall have special 
rules adapted to special conditions that, for example, a code which 
by its very nature must be universal, namely, canon law, admits 
these distinctions, yet it does not thereby lose its character as canon 
law. In fact there are doctrines of canon law which are only 
applicable to the continent of Europe and others which are only 
applicable to the American continent — in a word, there are matters 
which are not regulated alike in both hemispheres. A collection of 
these doctrines might be termed “American canon law.” 

It is not to be inferred that, by accepting the viewpoint above set 
forth, it is proved that the American continent has an international 
law so distinct as to become a weapon against Europe. It is neither 


*See, on this point, Dupuis: Le Droit de la Guerre Maritime d’Aprés les 
Doctrines Anglaise contemporaines. Paris: 1899. 
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to threaten nor to disturb the harmony of nations that the New 
World, in its foreign relations, bears the seal of its peculiar condi- 
tions of development. 

There is no attempt to establish two international law codes an- 
tagonistic to one another, but only to correct in actual practice the 
old dogma of absolutism and universality of all the rules which make 
up international law, and to supplement its provisions by a recog- 
nition and study of the special problems and conditions which up 
to this time have been ignored or at best little considered. It is not 
expected that America shall enjoy special rules as a privilege, but 
merely that the science of international law shall take into due 
account and give a just measure of appreciation to the needs of our 
civilization and to the actualities of our national life. 


¥ 


In spite of the obvious existence of an “American international 
law ” in the acceptation which we have just indicated, it has not been 
recognized in the works of publicists either European or American.’ 

It is through failure to consider international law in its American 
aspect that has occasioned not a few of the difficulties and misunder- 
standings in the relations between the nations of the two hemispheres. 
It is also the reason that the Pan-American conferences have not 
brought about the rich results which might naturally be expected of 
them. 

If we are to arrive at any really practical conclusion in the present 
discussion it is that “American international law” (in our accepta- 
tion of the expression) shall be systematized and carefully studied. 
Such study will also necessarily bring forward for appropriate solu- 
tion the problems characteristic of the New World. The solution 


7™The only publicist who has grasped the idea of an “American international 
law” is Alcorta: Cours de Droit International Public, Vol. I, Paris, 1887 
(Preface, Chap. II, No. II, and Chap. IV, No. VI), but he has not expressly 
affirmed its existence nor indicated its fundemental characteristics, nor much 
less the factors which constitute it. But even in his Curso de Derecho Inter- 
nacional Privado (Buenos Aires, 1887) in the chapter on nationality he does 
not declare the distinctively American characteristics of that question nor its 
peculiar features in the several] nations of this continent. 
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reached should also indicate in what instances American principles 
are applicable to the states of this hemisphere alone, and in what in- 
stances they are to be respected by the states of Europe. In taking 
up this study all of us should make of it a common task, moving 
along in harmony, taking up the study without undue haste, avoiding 
baseless theories, and that vacillation and unreasonable timidity which 
are but the fruit of traditional prejudice. 

The Third Latin-American Scientific Congress, which met in Rio 
de Janeiro in 1905, adopted a proposal we submitted, as dele- 
gate of Chili, in the form of a resolution recognizing the exist- 
ence of an “American international law” in the acceptation of the 
term outlined above, and recommending its study in the several 
universities of the new continent. We submitted a similar proposi- 
tion to the Committee on Social Sciences, of the Fourth Scientific 
Congress (First Pan-American). In the views then set forth, we 
held only that there are international problems and conditions char- 
acteristic of the New World. We did not attempt to show in any 
definite manner that there existed at the same’ time principles of 
American origin to solve and settle many of those problems and con- 
ditions. The fear of the congress to make any declarations which, 
however exact, might be misinterpreted in Europe made us refrain 
from giving expression to this portion of our views. 

The conclusions which we presented for the approval of the con- 
gress were as follows: 

The First Pan-American Scientific Congress recognizes that the 
diversity in the development of the New World, as compared with the 
old, has had the following effect upon international relations, namely, 
that there have been and are general problems and conditions in Europe 
which have no application to the American continent; that the Ameri- 
can continent has problems swi generis or distinctively American; and 
that the states of the American continent have dealt with subjects in 
the Pan-American Conferences which are of interest only to those states 


or which if of universal interest have not yet been susceptible of universal 
agreement. 

This class of questions constitutes what may be termed “American 
problems in international law.” 

The First Pan-American Scientific Congress commends to all Ameri- 
can states to have the members of their faculties of jurisprudence and 
social science give attention to the study of “American international law.” 
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This proposition was afterwards amended by substituting the 
phrase “American problems in international law” for the phrase 
“American international law.” 

The Brazilian delegate to the Congress, Senor Sa Vianna, dis- 
cussing whether an “American international law” did or did not 
exist, submitted the following views: 


To consider the peculiar conditions of the states of the New World 
does not of itself establish the existence of an American international law, 
save when that law shall regulate relations exclusively between and 
restricted to the several American states, because the very nature and 
functions of this branch of international law are opposed to that theory. 


In view of this divergence of views, the Section of Social Sciences 
appointed a committee to endeavor to bring into accord the two 
propositions. 

The proposal drawn up by the committee and approved unani- 
mously at the session of the 31st of December last reads as follows: 


The First Pan-American Scientific Congress recognizes that the diver- 
sity in the development of the New World as compared with the old has 
had the following effect upon international relations, namely: that on 
this continent there are problems sui generis or of a distinctively Ameri- 
can character and that the states of this hemisphere, by means of agree- 
ments more or less general, have regulated matters which are of sole 
concern to them, or which, if of universal interest, have not yet been sus- 
ceptible of universal agreement — thus incorporating in international 
law principles of American origin. 

This class of questions constitutes what may be termed “American 
problems or conditions in international law.” 

The Scientific Congress recommends to all the states of the American 
continent that the faculties of jurisprudence and social science give 
attention to the study of these matters. 


The Cuarrman (Mr. Straus). This concludes the program for 
this evening. I think a word of recognition should be stated, appreci- 
ating this very interesting presentation of American international 
law by Dr. Alvarez, the counsellor of the Chilean foreign office, who 
has come here from Chile to present this paper, and which has been 
so clearly translated by Prof. Rowe. 

I would call attention to the fact that the meeting to-morrow 
morning begins at ten o’clock, and the subject is as stated on the 
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program: “The constitution and powers which an international 
court of arbitral justice should possess.” 


Mr. Rowe. Mr. President, I do not deserve the praise bestowed 
upon me, because the translation was made, I think, by Dr. Scott. 


The Cuarrman: Then, I will thank you for the excellent reading 
and presentation of the paper, and Dr. Scott for the translation. 


Mr. Scorr. I think I shall also have to disclaim the honor. The 
translation was made by Miss Hanna, of the Department of State. 


The Cuarrman (Mr. Straus). This closes the proceedings for 
this evening. 
Thereupon, at 10:25 o’clock p. m. the Society adjourned. 
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MORNING SESSION 
Saturday, April 24, 1909. 


The meeting was called to order at 10 o’clock a. m. by the Presi- 
dent, Hon. Elihu Root. 


Mr. Roor. The subject is “the constitution and powers which 
an international court of arbitral justice should possess,” and the first 
paper will be read by Hon. T. E. Burton, the Senator from Ohio. 


ADDRESS OF HON. THEODORE E. BURTON, 
OF CLEVELAND, OHIO. 


Mr. President and Gentlemen of the Society: I want to congratu- 
late the American Society of International Law upon its member- 
ship and influence and upon the cause in which its efforts are enlisted. 

It is plainly evident that the growth of municipal as well as of 
international law has been attended by a constant struggle between 
force and justice, or more popularly speaking between might and 
right. In a crude or incomplete state of society the strongest must 
rule and the strong are able to prevail over the weak. 

A second consideration is that with the growth of ideas of jus- 
tice and of respect for authority it is necessary that laws and regu- 
lations be framed which have precision and that degree of wisdom 
which commands authority. It is not sufficient that aspirations for 
the rule of law and order should suggest the observance of right 
principles, but these principles must be formulated. 

The development of municipal law has been retarded by ever 
present obstacles: first, from the preponderant power of might and 
privilege, and second, from the absence of established and accepted 
principles expressed with certainty and authority. As illustrations 
of the growth of law among individuals, and between individuals 
and the state, there were numerous codes and decrees of which the 
Code of Justinian in the sixth century was the most perfect embodi- 
ment of legal principles up to that time. 

In the dark ages following, the laws contained in this code, though 
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possessing much vitality and influence, were neglected partly because 
in a time which has been termed an area of vileness and violence 
there was no opportunity for the weak or less favored to assert their 
rights against those who were more powerful; and partly because 
of the lack of an intelligent understanding of the rules and prin- 
ciples which should prevail in the settlement of disputed questions. 
There were, however, notable instances in this earlier day of the 
triumphs of law and morality. In the 9th century King Lothaire 
of Lorraine, acting under the authority of subservient prelates, put 
away his wife and took to himself another woman. Pope Nicholas 
I declared that his action was contrary to the laws of God and man 
and insisted upon his restoring his wife to her proper position as 
his queen. The brother of King Lothaire, the Roman Emperor, 
Louis, for the purpose of over-awing the Pope, led an army to the 
very gates of Rome and indeed quartered his troops within the walls 
of the Eternal City. But Pope Nicholas, confident of his position, 
insisted upon the stand which he had taken and compelled King 
Lothaire to dissolve the unlawful connection which he had formed 
and do penance for the wrong he had committed. There was here 
a reliance upon the justice and righteousness of the position which 
the Pope had assumed and moral forces triumphed. 

Through centuries the law between individuals has been a plant 
of gradual growth which has now, however, become fixed in all civil- 
ized nations. International Law is necessarily of slower develop- 
ment. Pride of nationality, the clash between different political 
systems, stimulated by a spirit of patriotism for the sake of coun- 
try, have postponed the inevitable time when all nations must be- 
come subject to universal laws and regulations. The general adop- 
tion of the law of nations has not been aided by a common opinion 
that proper relations between independent countries must have a 
transcendental origin, such as the divine law, or the law of nature 
or of reason. 

The establishment of international law, though based upon essen- 
tial principles which should be universally recognized, must have 
its beginnings in compact between distinct sovereignties. Its source 
is essentially the same as the theory of Rosseau and others that sub- 
mission to government by individuals is a matter of contract. 
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Progress toward this end is promoted in the first instance by an 
increasing realization of a solidarity of interests among all nations. 
This is reinforced by the extension of commerce, by the desire for 
easy access by those of one nation to the territory of all others. The 
interest of one nation, it is recognized, is in a very important sense 
the interest of all, and wars and collisions between them should be 
prevented by a spirit of good will and of justice. 

In the second place, with the growth of intelligence and an appre- 
ciation of the burdens and horrors of war, it is coming to be more 
and more accepted that the same general principles and methods 
which govern the relations between individuals should in equal 
degree control the relations between nations. It is thus an inspiring 
prospect which presents itself to those who seek to maintain and 
increase the binding force of international law between all the 
countries of the earth. 

Great progress has been made by the two international conferences 
at the Hague in 1899 and 1907. By the conference of 1899 nations 
were authorized to offer their good offices and mediation between 
sovereignties whose relations were strained, without having the offer 
considered as an unfriendly act. Next, provision was made for a 
commission of inquiry to ascertain the facts of an international 
difficulty. Third, a court of international arbitration was provided, 
to be resorted to whenever an international controversy may arise. 
Agreements were also framed to ameliorate the sufferings of war 
upon land and upon sea. 

The second conference of 1907 embraced a greater variety of 
subjects and strengthened the conventions agreed upon in the first 
conference. Contract debts could not be collected by force; hostili- 
ties between nations must not commence without notice; neutrals 
must not be subjected to the burdens of war until they have been 
fully notified; the rights and duties of neutral powers in case of 
warfare are more clearly defined; the placing of submarine mines 
was regulated; a proposition was considered for the establishment 
of an international prize court; another conference at the expiration 
of eight years was agreed upon. 

In the constitution of an arbitral court the first requisite is that 
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it should be permanent. However cordial the acceptance of the 
general principle of arbitration may be, any plan which does not 
afford ready access to an established tribunal is more or less of a 
makeshift. The judges constituting this tribunal should be selected 
from men of the highest reputation for judgment and probity, and 
with all possible assurance that in rendering decisions they will not 
be influenced by national partialities or interests. It is believed 
that reliance may be placed upon the good faith of the respective 
governments in selecting men of the highest character and ability. 
The members should receive compensation from the general body of 
nations agreeing to submit their controversies to the international 
court. 

They should in a degree detach themselves from the countries to 
which they belong and devote themselves to the administration of 
justice in accordance with principles which will deserve universal 
acceptance. Their devotion should be given to the interests of 
humanity in general as distinguished from more isolated local or 
national interests. The enforcement of their judgments should be 
secured by the general action of all countries which agree to submit 
their controversies to the court. 

Two methods have been employed in arbitrations. The first and 
most common is that under which each of the contending countries 
has a representative among the members of the court. This method, 
while frequently resorted to, fails to reach the highest standard of 
international justice. It has a semblance of diplomacy and does not 
entirely meet the requirements of judicial decision. 

The second is by the selection of a court exercising the functions 
and adopting the methods of an ordinary judicial tribunal. 

In the appointment of the judges it would secure greater confi- 
dence to give each concurring nation the privilege to name one 
member. 

Every system which looks to the enforcement of justice between 
individuals or nations must be one of gradual development. In the 
early stages of such development it is probable that the countries 
submitting their disputes for settlement would prefer to select from 
the whole list a limited number of judges for the decision of their 
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controversies. It is evident, however, that under a more perfect 
realization of the plan the judges would be selected in some other 
way, perhaps by the choice of the whole body of judges and in making 
a selection it is to be hoped that considerations of fitness alone would 
prevail. 

While it is desirable that each nation be represented in the list, 
thereby insuring the presence of judges familiar with different 
systems of jurisprudence and of language as well as representation 
from different portions of the earth; yet equal pains should be taken 
to prevent the tribunal from acting as a mere political body. 

Propositions have been made for an appeal from the judgment of 
the limited number of judges, constituting the tribunal of arbitra- 
tion, to the general court. Such propositions may be rejected be- 
cause an element of uncertainty would be injected into. every con- 
troversy and the final decision would be likely to be influenced by 
political rather than by judicial considerations. 

Whether it is desirable that such a tribunal should, as part of their 
duties, frame a code of international law has been much discussed. 
It is certainly desirable to withdraw from the domain of uncertainty 
the greatest possible number of troublesome questions. On the other 
hand, it is clear that controveries would arise in which the decision 
could not be determined in accordance with any code and in which 
it would be necessary to rely upon the judgment of the court. 

In the selection of judges and the whole framework of the plan, 
the greatest care should be taken to secure equal representation and 
equal rights for all concurring nations, great or small, strong or 
weak. This is absolutely fundamental and at the very basis of the 
enforcement of rights whether between individuals or nations. This 
does not mean, however, that every nation would have equal influence 
in the tribunal. The comparative influence of each would be deter- 
mined, it must still further be said, by the intelligence of the re- 
spective members, and by the degree of confidence in their judgment. 

The powers of such a tribunal would necessarily be limited at the 
beginning. In a majority of the numerous arbitration treaties already 
negotiated, questions of national honor and of vital interest have been 
reserved from decision. With the growth of an international senti- 
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ment for peace and with an increasing confidence in the decisions 
of the tribunal a larger number of questions would be withdrawn 
from the domain of national honor and vital interest, and freely 
submitted to arbitration. Every factor which goes to make up 
modern progress and civilization will stimulate the desire for the 
orderly and peaceful adjustment of international controversies. 

Since the year 1815 more than two hundred controversies have 
been submitted to arbitration for settlement. In the list of those re- 
sorting to this method there have been included not merely the more 
advanced nations of the earth located in every grand division of the 
world, but such countries as Turkey, Persia, Afghanistan, and Santo 
Domingo. These arbitrations have included a great variety of the 
most vexing controversies and have been settled, if not to the general 
satisfaction of those countries which have submitted their disputes, 
at least with general acquiescence. 

The method heretofore employed as a last resort in settling inter- 
national controversies has been by war. There has been a tendency 
running through the centuries to eliminate the causes of war. The 
incursions by barbarian forces, as in the time of the Goths and Huns, 
are no longer possible. Science has become the handmaid of war. 
The barbarous horde would realize that it must come into collision 
with discipline and with resources. No barbarian tribe would now 
attempt to take a civilized country, unless influenced by the temerity 
of ignorance or by despair. They may occupy inaccessible fast- 
nesses or be protected by pestilential climate, but this cause of war, 
the crowding of an uncivilized nation upon a civilized, has entirely 
disappeared. These wars, at least between branches of the Christian 
church, have ceased. They practically terminated with the peace of 
Westphalia in the year 1648. This does not mean that religious 
differences are not an aggravating feature in any conflict, but this 
great source of conflict has been done away with, at least between 
Christian nations, and what collisions may have a religious phase are 
those with pagan and Mohamedan, under the influence of their rulers. 

Wars for the aggrandizement of sovereigns, as in the case of Louis 
XIV, have disappéared. This is no longer possible. If an am- 
bitious monarch should seek for his own personal aggrandizement to 
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begin war, if he did not find an obstacle in his own country, it would 
certainly appear from the concert of other nations. Armed con- 
flicts for a greater degree of freedom, for equality — such an up- 
rising as our American Revolution — though not entirely a matter 
of the past, are not as frequent as formerly, because by more peace- 
ful methods of agitation, by the gradual growth of public opinion, 
the greater privileges and equality which are sought in larger free- 
dom of the individual can be obtained in an easier and a readier 
way. The wars which were prompted by a desire of European sover- 
eigns at the beginning of the last century to reimpose a dynasty 
which had been expelled may be regarded as a matter of the past. 

So, in another movement for an arbitral court, those who labor 
for it are laboring along with forces that have been powerfully at 
work for centuries and never more powerfully at work than now. 
It is to be hoped, indeed, I feel that we may hope confidently, that 
a growth of a spirit of justice, of an enlightened public opinion, of 
an intelligence, which has built uj, a great system of municipal law 
and made it to prevail among all ‘the civilized nations of the earth, 
will in an infinitely shorter period create a system of international 


law and tribunals to which all disputes between nations may be 
submitted. 


Mr. Roor. I hope to have the pleasure of listening now to Hon. 
A. J. Montague, former governor of Virginia. 


ADDRESS OF MR. A. J. MONTAGUE, 
OF RICHMOND, VA. 


Mr. President, and Gentlemen of the Society. The supreme 
court is fundamentally and largely a tribunal of international justice. 
“From the very nature of things,” says Webster, “and the frame 
of the Constitution, it forms the point at which our different systems 
of government meet in collision, when unhappily collision exists. 
By the absolute necessity of the case the members of the supreme 
court become judges of the extent of constitutional powers. They 
are, if I may call them, the great arbitrators between contending 
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sovereignties.” Pinkney was moved to exult “upon the proud 
spectacle of the peaceful judicial review of these conflicting sover- 
eign claims by this more than Amphictyonic Council; ” and Horace 
Binney declared the court to be “the greatest moral substitute for 
force in controversies between the people, the States and the Union.” 
Similar expressions of appreciation are found in the Federalist. 
Moreover, the jurisdiction of the court of controversies to which the 
United States, the states or foreign nations shall be a party, as well 
as its many adjudications interpreting the law of nations, conclu- 
sively establish its character as an international tribunal. 

Publicists and jurists of other lands have also recognized the lofty 
status of this court. DeTocqueville says, “ In the nations of Europe, 
the courts of justice are only called upon to try the controversies of 
private individuals; but the Supreme Court of the United States 
summons sovereign powers to its bar.” Sir Henry Maine considered 
it “ not only the most interesting, but a virtually unique creation of 
the founders of the Constitution.” Lord Brougham esteemed it 
“the very greatest refinement of social policy to which any state of 
circumstances has ever given rise, or to which any age has even given 
birth.” And John Stuart Mill declared the court “ the first example 
of what is now one of the most prominent wants of civilized society, 
a real International Tribunal.” Consequently it would not be in- 
accurate to affirm that the supreme court is the most distinctively 
international court the world has thus far seen, and to assert that no 
new court of international justice, even though of the amplest possi- 
ble jurisdiction and dignity, could fail to study, without injury to 
itself, the birth, character, growth, and working of this approved 
model of judicature. 

The history of the evolution of the supreme court demonstrates 
that it was largely intended to supersede the clumsy arbitral methods 
provided for in the Articles of Confederation. Arbitration under 
that compact had not proved acceptable. Of some six cases only 
one ever developed an opinion from the Commissioners, that of 
Pennsylvania v. Connecticut. The failure of this tribunal was, how- 
ever, due to the nature of the plan of arbitration itself. Submission 
to its jurisdiction was not compulsory, for the Congress reserved the 
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right to withhold authorization of the commission. Then the arbi- 
trators were not chosen in advance of the submission of the contro- 
versy ; they were appointed by the litigants, or, upon their failure 
so to do, the selection was made by a sort of chance; thus never 
satisfying the parties or appealing to the confidence or imagination 
of the people. In short, the tribunal contemplated by the Con- 
federation was political and not juridical, hence its failure to 
survive. 

While arbitration has, from time to time, been a happy temporary 
substitute for judicial tribunals, this mode of determining, in pais, 
private controversies has seldom proved satisfactory, has not been 
largely employed, and has not, unfortunately, materially lessened 
private litigation. The fatal infirmity of this method of trial is 
inherent in the object and mode of selecting the members of the com- 
missions. The creators of all arbitrations will inevitably strive to 
name members favorable to their interests. True judges should 
never arise out of the controversy; and the case should never await 
the judges, they should ever await the case. Burke has wisely said: 
“ What ever is supreme in a State ought to have, as much as possible, 
its judicial authority so constituted as not only to depend upon it, 
but in some sort to balance it. It ought to give security to its jus- 
tice against its power. It ought to make its jurisdiction, as it were, 
something exterior to the State.” Tested by this illuminating stand- 
ard it must be confessed that arbitration subordinates this superior 
and exterior power, while the juridical method conserves and am- 
plifies it. 

In the Convention of 1787, the proposal to retain and incorpo- 
rate in the Federal Constitution the ninth article of the Confedera- 
tion respecting arbitration was unanimously rejected; and, to show 
the temper of the convention in pursuit of the juridical ideal, a pro- 
posal was also defeated to give the supreme court, in conjunction 
with the executive, revisory powers over legislative enactments. 

Early in its life the court indirectly but plainly disapproved of 
the performance by the judiciary of certain executive duties imposed 
by Congress for the administration of the pension laws; and, shortly 
after, the court also declined to comply with Washington’s request 
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for a judicial construction of the French treaty in connection with 
Genet’s conduct. And, likewise, did the court refuse to intervene 
in the matter of “ Dorr’s Rebellion,” upon the ground that the ques- 
tion involved was political and not judicial. The action of the court, 
in these instances, however, meant more than the mere disposition 
of jurisdictional questions; it meant the divorce of the court from 
all participation in politics or in the administration of any other 
department of government. But it might be added, that the separa- 
tion of the three cardinal departments of government largely con- 
tributed to the attainment of this juridical isolation by confining the 
exercise of the judicial power within a more rigid orbit. 

These precedents are striking instances of the saving virtue of that 
juridical detachment which the arbitral court may find occasion 
profitably to follow, though of course its jurisdiction must necessarily 
trench upon the domain of politics. But the impressive lesson of our 
experience is found in the contrast of arbitration under the Confed- 
eration with the juridical method under the Constitution, the weak- 
ness of the former and the vigor of the latter, thus disclosing the 
transcendent opportunity and mission of the arbitral court. 

Sir Frederick Pollock believes the law of nations to consist of 
“those customs and observances in an imperfectly organized society 
which have not fully acquired the character of law, but are on the 
way to become law.” This definition will answer my immediate 
purpose. I should say, then, that for the improvement of this organ- 
ization we should develop a more clearly defined system of interna- 
tional jurisprudence; and, in perfecting such a system, what could 
be more potent than the administration of international justice by 
an international court? Justice, international as well as national, 
must grow step by step, and the chief factors of this growth are the 
formulated opinions of a great court upon adjudicated facts, build- 
ing instance upon instance, and precedent upon precedent, thus 
evolving a system of law from continuous usage or custom. The ad- 
ministration of justice makes law, as often as the law makes admin- 
istration; each acts and reacts upon the other. In interpreting 
treaties; in determining differences between nations; in adjusting 
frictional controversies, such as the blowing up of the Maine, and 
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the Dogger Bank incident, the arbitral court might well take as a 
model the dignity, impartiality and force of the opinions of the su- 
preme court, thereby powerfully improving and developing the “ cus- 
toms and observances ” of nations into an ordered system of juris- 
prudence. 

The moral elevation and judicial isolation of the supreme court 
are largely attributed to the mode of appointing its justices, who 
are not chosen by popular clamor, or in the intrigues of the caucus, 
or through the stratagems of legislators, but by an enlightened, 
responsible executive, “ by and with the advice and consent” of a 
group of statesmen, trained by the traditions of juridical usage and 
ideals. An analagous mode of appointment of the arbitral court 
should be considered by the signatory nations. Could not these 
sovereignties find a method equally free from diplomacy, and equally 
detached from national considerations? The various forms of the 
governments concerned necessarily preclude a uniform mode of ap- 
pointment; but a uniform principle of selection, elevated and prac- 
ticable, could be devised, and should be devised, if the arbitral court 
is to be a success. Is it not expedient for the executives of the in- 
terested nations to select, by and with the advice and consent of their 
highest courts of judicature or their upper legislative branches, such 
jurists as are needed to administer this court? Could not the method 
of appointment of the supreme court be adopted, mutatis mutandis, 
by the several powers? Indeed, is it not vital to the very origin and 
life of the arbitral court to adopt the principle which is used in the 
selection of members of the supreme court? It is regrettable, how- 
ever, that this principle of appointment should already be embar- 
rassed by an expression in the second article of the Convention of 
a preference for the selection of the members of the first arbitral 
court from the panel or list of eligibles of the permanent tribunal 
of arbitration. 

Two great elements in the stability of our supreme court are the 
fixed minimum compensation and the life tenure of its justices. The 
measure of this compensation might well be followed in the arbitral 
court, for while the principle of a fixed compensation is therein pre- 
scribed, its practical exemplification is inadequate. The triumphant 
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arguments of Alexander Hamilton upon the tenure of office of mem- 
bers of the supreme court during good behavior have been vindi- 
cated by the experience and success of that tribunal, and these argu- 
ments might appropriately be renewed if they were not rendered 
irrelevant by the conclusion of the Hague Convention on this sub- 
ject. But the stability of the supreme court is not inflexible; the 
power of impeachment of the justices is reserved. Of course, this 
method of removal could not and should not be employed by the sig- 
natory nations; for it is manifest that a request by any government 
for the removal of a member of the arbitral court, the request to 
contain the alleged grounds of unfitness, would afford ample remedy. 

The number of justices of the supreme court is not fixed by our 
organic law, but it is quite certain that this number will never be 
so enlarged as to render the court an assembly of jurists or a parlia- 
mentary body. Perhaps its present number is final. However, the 
reasons which have determined this number could be advantageously 
considered in arriving at the number of members of the arbitral 
court; and it is to be hoped that similar considerations may forbid 
so bulky an organization as to make it an unworkable court. The 
difficulties surrounding this question are most complex, but a study 
of the origin and experience of our court will supply an illuminating 
precedent. 

Perhaps the system of procedure in the supreme court for the 
trial of causes of both original and appellate jurisdictions can not be 
followed by the arbitral court, yet the simplicity and precision of our 
pleadings, the completeness of the record, the orderly arrangement 
of the trial or hearing, and the method of arriving at a judgment 
and opinion in conference, is no mean model for any tribunal in the 
world. 

In the mode of the enforcements of its judgments the arbitral 
court will find no discouragement in the experience of the supreme 
court in satisfying without force its judgments or decrees against 
the states. In the case of the sloop Active force was employed 
against the state of Pennsylvania for the collection of the judgment 
of the supreme court, and this is perhaps the only instance in the 
life of this court. All other judgments or decrees against the states 
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have been voluntarily met in response to the moral compulsion of 
the supreme court. It is true that the supreme court can command 
all the force necessary for the enforcement of its judgments, while 
the international sheriff or constabulary will be long unknown to 
the arbitral court; nevertheless, the experience of the supreme court 
must give great comfort to those who believe that the mandates of 
the arbitral court will receive ready and voluntary satisfaction by 
the nation against whom directed. 

I need not accentuate the advantages of the regular sessions of 
the supreme court as an example for the arbitral court. Periodic 
sessions is an inherent and elementary attribute of any judicial tri- 
bunal, which essential must have been potential in effecting the con- 
vention establishing the arbitral court. That justice may be ready, 
free and continuous, requires a fixed time and place for its admin- 
istration. The absence of this element of judicial administration 
has been one of the most palpable infirmities of arbitrations, and 
it is to be hoped that there may not be such repeated use of the 
judicial committee prescribed by the Convention as an adjunct of 
the arbitral court as to interrupt its functional continuity. I am 
rather apprehensive of a too frequent substitution or intervention 
of this committee. The probable size of the court, and the insig- 
nificant compensation of its members, would seem to necessitate an 
unfortunately recurrent exercise of the powers of this committee. 
Our supreme court could hardly have achieved its success under 
such a method of ancillary or auxiliary administration. 

The arbitral court will find a most helpful precedent in the man- 
ner in which the supreme court has administered various systems 
of jurisprudence. The common law and the chancery system of 
England, with the material statutory changes or modifications ob- 
taining in the several states, and the Roman law, together with the 
modifications wrought in that system by Spain, France and Louisi- 
ana, have all been considered and administered from time to time 
with facility and success. These several systems have not been in- 
compatible with the form of the procedure of the supreme court. 
Indeed, through the operation of our supreme judicial crucible these 
differing laws have come to wear a strong and sure likeness which 
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would seem a harbinger of that complete jurisprudence to be evolved 
by the arbitral court into a soldered system of international equity. 

The opinions of the supreme court upon many subjects of inter- 
national law, private and public, must be profoundly instructive to 
the arbitral court. Beginning with Ware v. Hylton in 1796, involv- 
ing rights asserted under the British Treaty of 1793, down to Mis- 
sourt v. Illinois, in 1905, where the controversy, if occurring be- 
tween more independent sovereigns, might have been a casus belli, 
the supreme court has had to pass upon questions of prize, neutrals, 
belligerents, privateering, letters of marque and reprisal, contraband, 
blockade, and that congeries of controversies between the states. 
In this sphere of politico-jurisprudence the judgments of the court 
have met with universal commendation, unless we except Rose v. 
Himeley, in which the court declared the right to examine the juris- 
diction of a foreign court, and to disregard its sentence of condemna- 
tion if contrary to the law of nations, and which has subsequently 
been overruled by an unbroken line of decisions. Indeed, the ex- 
traordinary success of the supreme court in this delicate and difficult 
field of jurisprudence should be an effective inspiration for the exer- 
cise of similar judicial power by the arbitral court. 

The arbitral court has jurisdiction concurrent with that of the 
permanent court of arbitration. Choice of access will thus be af- 
forded the august litigants, and valuable comparisons can thus be 
instituted. The tribunal is likely to survive which supplies the 
better administration, and the American experience is sure to pre- 
dict a survival of the juridical method. But the excellence of sys- 
tems is adequate for the successful administration of any human 
institution. The personal equation, therefore, presents the supreme 
problem, the ever recurrent manicheism of the task. Can there be 
secured for the arbitral court trained jurists of the requisite char- 
acter and capacity? Jurists with the genius of personal detachment 
from all national and racial environment, and with courageous and 
inflexible adherence to the line of judicial duty? If this can be 
done, the work is already well done. In this winnowing of men does 
the personnel of the supreme court afford a standard? This court 
needs no fervent advocacy or pliant assentation. Mistakes in its 
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appointments have sometimes been made. But if the arbitral court 
can obtain a membership of jurists of the like order of those who 
have for over a hundred years administered the judicial power of 
the supreme court, then it is not too much to predict that the inter- 
national jurisprudence of the future will be an expanding influence 
and a commanding power among nations for the settlement of their 
controversies in a manner creditable and beneficial to the human 
race. This prediction is no audacious fancy if only the arbitral court 
will do for the family of nations what the supreme court has done 
for the family of states. 


{ At 10.52 General Horace Porter took the chair. ] 


The Cuarrman. This topic is now open for discussion, gentlemen, 
and we shall be glad to hear any remarks on the subject. 


Mr. Tueropore P. Ion, of Boston, Mass. I do not have any 
special remarks on the subject, except one. The object of this Society 
of course is always to promote peace by developing international law. 
The second speaker, I think, told us that now, as far as we see, war 
does not exist as in olden times, and he brought up a good many 
examples. But, war continues, or a combination of things worse 
than war, in the Ottoman Empire as it was before. 

As this Society is going to close to-day — which is a pity —I 
would propose a resolution of sympathy for the people and the rela- 
tives of the people who have been maltreated in the Ottoman Empire 
—TI refer to the recent massacres — and I propose that this resolu- 
tion be sent to the President of the United States, with the hope 
that the President will urge upon the Europen powers the advisa- 
bility of taking more effective measures of securing peace in that 
part of the world. This is only an academical resolution on my 
part, but I am sure that this resolution would have some kind of 
moral effect upon the European societies and that they might im- 
itate us. 


Mr. F. W. Aymar. I move that the resolution be sent to the 
Executive Council for action. 
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The Carman (Mr. Porter). You have heard the motion and 
the proposition that the subject may be referred to the Executive 
Council for consideration and action. Are you ready for the 
question ? 


Mr. J. P. Merrett. I make the suggestion that there is no second 
to the motion. The motion is not before the house. 


Mr. J. W. Macx. I second the motion. 


The Cuarrman (Mr. Porter). Those in favor say aye; (after a 
pause) those opposed, no. It is carried. 


Mr. N. W. Harris, of Evanston, Ill. I am sure we are all very 
much impressed with the paper just read, and that these discussions 
have brought us very much closer to the point of view which I think 
all persons interested in international law should reach with regard 
to an international tribunal, and I believe this last speech of Mr. 
Montague’s ought to be read by every person in Europe who is in- 
terested at all in the establishment of a proper tribunal for the solv- 
ing of questions in dispute between states. 

The suggestion yesterday by Mr. Root with regard to the selec- 
tion of judges by, I believe, Venezuela and the United States, three 
judges to be selected for the tribunal from a list of judges which 
is now held at The Hague, these judges to be selected from entirely 
nonpartisan members — having nothing to do either with this coun- 
try or with Venezuela — is a very great step in the direction of the 
tribunal suggested by Mr. Montague, and I think the ultimate goal 
to which we should direct our efforts is a nonpartisan tribunal, a 
tribunal organized and developed on the basis similar to our own 
supreme court of the United States. Then, we can really hope to 
reach a position where disputes can be settled on the merits of the 
questions, in a way satisfactory to all concerned, and from an entirely 
judicial and legal standpoint. 

With regard to the question so much discussed yesterday, I would 
like to make one or two remarks, that is, the question of a political 
offense: I believe that the Rudovitz case was referred to in a 
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number of instances —I might almost say misquoted, because only 
one side of it seemed to have been given. But there is one very 
vital fact with regard to the Rudovitz case which — if I am not mis- 
taken —I believe was one of the most important elements in in- 
fluencing the Department of State in passing the judgment which it 
did, and that was this: that the Rudovitz case was really connected 
with an extensive revolutionary movement in Russia. This was 
made light of in one of the papers yesterday; and it was intimated 
at the same time that there could be no revolution, except when two 
political parties were contending forcibly for the control of the 
government. This would limit the range of “ political crimes; ” 
but it does not adequately define them. It ought to be possible, in 
time, to agree upon some fundamental basis upon which to decide 
such a question judicially. Every one admits, of course, that it is 
extremely difficult to decide just exactly what a political offense is, 
but we may sum up some of the things which can be used in such 
a definition as that. In the first place, there must be a general revo- 
lutionary movement, of large extent wide spread;* then those 
persons who are carrying on this revolutionary movement must be 
organized. The party to which Rudovitz belonged —the Social | 
Democratic Labor party — was thoroughly organized and carrying | 
on its operations over a wide area. 

Then it must be conducted in the manner that all nations would 
recognize as legitimate and regular. When an organization carries 
on its work in this way, its members can not be punished as ordinary 
criminals; and Rudovitz was carrying out instructions given to him 
in a regular way, and belonged to an organized movement. In such 
a case, of course, his act would not be considereded other than a 
political offense. Another thing, all efforts of this kind must be 
directed against the government; if it is directed against an indi- 
vidual at all, it would not be a political crime. It must be directed 
against the government or some representative or a spy, or even a 
regular official of the government. There are many cases in this 








1It was my intention to define the term “ wide spread,” as sufficiently exten- 
sive to exclude the plots of a group or club of Anarchists, or “ Black Hands,” and 
the acts of isolated bands bent on plunder, robbery, and arson. —N. D. H. 
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country to which we could refer where acts of violence were directed 
against individuals. Take the case of Lovejoy, whose death was a 
pure crime — a horrible act of cruelty against a man who was doing 
nothing more than talking against slavery — and where there was 
no connection at all with any political movement. But in this Rudo- 
vitz case there was a direct connection with a political organization. 
Then, we find in the case of the Russian government, that it was 
resorting to things which a government would not resort to ordi- 
narily, such as sending troops out to kill the agitators, to torture the 
people, in order to find out who were concerned as leaders in the 
revolution, and in that way to destroy them. The deeds of Rudovitz 
and his associates were, then, acts of retaliation by an organization 
which had no other effective means, perhaps, of retaliating against 
the government and bringing pressure to bear upon the government, 
that its own work might progress. Therefore, for those reasons, I 
believe that a political offense may be fairly defined to be one that 
is connected with a wide spread revolutionary movement, that is, 
committed as an incident of the struggle or at the instigation or 
order of an organized body whose acts are conducted for the chief 
part in a manner legitimate and regular, and that is in opposition to 
a regular government or its representatives. 


The CuHarrman (Mr. Porter). The topic for discussion before 
the body is “ the equality of nations.” Professor Kirchwey is un- 
avoidably absent, and Mr. Frederick C. Hicks will be invited to read 
a paper on that subject — I do not mean as a substitute to the gentle- 
man I mentioned, but the other gentleman who is first on the list not 
being present, it is now in order for Mr. Hicks to read his paper. 


ADDRESS OF MR. FREDERICK C. HICKS, 
OF BROOKLYN, N. Y. 


Mr. Chairman, and Gentlemen of the Society. For almost three 
centuries writers on international law have included among funda- 
mental principles the juristic equality of states. “All sovereign 
states,” they say, “ without respect to their relative power, are, in 
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the eye of international law, equal, being endowed with the same 
natural rights, bound by the same duties, and subject to the same 
obligations.” The doctrine is said to possess both a philosophical 
and historical sanction, and its truth has seldom been questioned in 
the long course of its life. Therefore, it is only with the greatest 
humility that one should attempt a re-examination of the doctrine, 
careful always that personal predilection shall not give color to 
argument. 

Philosophically, the principle was given form by Hugo Grotius. 
Universal sovereignty having ceased to be even theoretically possible, 
national states emerged, warring with each other for supremacy, 
and with no restraint except physical weakness. To relieve this 
situation Grotius invoked the so-called law of nature. As people 
were said to have been in a state of nature before the organization 
of governments, and though free, to have obeyed certain laws dis- 
covered to them by their own reason, so states, freed from any con- 
trol from above were now in a state of nature with respect to each 
other. By analogy the law of nature was applicable to the relations 
of states. To explain the meaning and content of the law of nature, 
recourse was had to the Roman law in which the jus gentium and the 
jus naturale were identified. A favorite dogma of the jus gentium 
was the equality of men. Grotius adopted this conception, and so 
made the absolute equality of states a fundamental principle of his 
legal system. 

Modern political theorists have satisfied themselves that his- 
torically there never was a state of nature such as Grotius premised. 
There certainly never was a law of nature that could be treated as 
a positive code; and the equality of men living according to a law 
of nature was a misconception. Liberty and equality for men did 
not exist until the organization of political communities. Until that 
time men had only such liberty as they could win from nature and 
each other by the exertion of powers. Equality is not therefore 
really a postulate of the law of nature and could not properly be 
said to become an attribute of states on the philosophical grounds 
which Grotius laid. 

But the doctrine doubtless would never have been accepted by the 
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world of the seventeenth century had it not been for this erroneous 
appeal to the law of nature. The adoption of any principle by all 
states was a great stride in the world’s progress, tending to bring 
order out of chaos, and set up standards of conduct which to this 
day are viewed with respect. Judged by its results in the years 
immediately following its promulgation, its justification is so strong 
that the attempt to discredit it merely by abstract reasoning resolves 
itself into a senseless quibble. It gave to weak states an admitted 
principle to which to appeal when dealing with strong states, and 
stayed the hand of those accustomed to crush without mercy. 

Yet there came a time when states began to find numerous occa- 
sions for disregarding the principle. The law of nature seemed less 
and less a valid reason for a steadfast recognition of equality. It 
was then that there was brought forth the alternative and supple- 
mentary ground for equality which the far-seeing Grotius had ad- 
vanced. He had asserted that states are bound by rules which have 
received the assent of all or most of their number. Whatever might 
have been the ground for the original consent, an appeal to history 
cumulating examples amounting to a custom, was sufficient to estab- 
lish the validity of arule. Thus, the great states of the world having 
agreed among themselves that recognition of the sovereignty of a 
state carries with it all the international rights and duties which 
they possess themselves, the rule is binding and can not be contro- 
verted. This undoubtedly is the sounder reason for asserting that 
all sovereign states are equal in international law. It is, in fact, a 
statement of the modern doctrine that international law is based on 
practice. Sovereignty having been defined as the absolute political 
independence of a state, the recognition of this attribute theoretically 
establishes the equality of states and admits them into the family of 
nations. 

Therefore the question whether the equality of states is or is not 
at the present time a legal doctrine is answerable by an appeal to 
practice. It would be impossible at this time to examine in detail 
the numerous historical examples for and against the doctrine. It 
must suffice to say that before a meeting of this American Society 
of International Law an eminent authority asserted that “A crowd 
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of international incidents goes to prove the principle to be one almost 
more active and better known in its breach than in its observance.” ! 

An increasing number of writers on international law are adopt- 
ing this view and modifying their statement of the claim of equality. 
Thus Levi says, “All sovereign states, great or small, are equal in 
the eyes of international law, such equality being subject to modi- 
fication by compact and usage.” * The usages referred to are those 
which authorize consular courts, spheres of influence, pacific block- 
ades, and benevolent interventions. 

But any interference in the affairs of a sovereign state, whatever 
be the motive, is in violation of its sovereignty and of the doctrine 
of equality. Two conclusions are possible from these facts: either 
the great powers have not in sincerity assented to the rule of equality 
as a result of the recognition of sovereignty, or the doctrine itself is 
not one that is practical in application. If the first conclusion is 
correct, there is no possible means of enforcing recognition of the 
alleged equality. A show of force by a combination of lesser powers 
would result merely in destroying that semblance of respect for the 
doctrine which now exists. 

If the principle is intrinsically incapable of application to an 
actual state of affairs, it is well to realize the fact at once and begin 
anew. That the latter is the case may well be argued from two asser- 
tions of recent years. First, that the doctrine has ceased to operate 
for the benefit of those states which most need it; and, second, that 
if allowed to become operative it would give to minor states undue 
power in international affairs. 

More results have been expected to flow from the fiction than it 
is capable of producing. Admitting for a moment the legal basis 
of the fiction, in any given case, practical considerations immediately 
outweigh any respect for it. The doctrine really exists only in an 
academic sense and has no inherent virtue or strength. It is invoked 
only when it happens to fit in with the desires of a state confronted 
with a problem. At all other times it is ignored except as a reason 
for ceremonial rules, all of which could be justified on common 


1 AMERICAN JOURNAL OF INTERNATIONAL Law, April, 1907, p. 419. 
2 International Law, p. 111. 
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grounds of courtesy. It is not a practical doctrine because it con- 
notes conceptions which now require restatement. The legal equal- 
ity of states is said to result from the recognition of their sovereignty 
by members of the family of nations. Since sovereignty means the 
absolute political independence of states, it is impossible to look back 
of this attribute when it is once acknowledged. Absolute sover- 
eignty must either be denied or acknowledged. The only escape 
from recognizing the equality of Cuba with Spain is to deny the 
sovereignty of Cuba. In one case an injustice is done to Spain; in 
the other, to Cuba. For legal sovereignty must ever be inextricably 
confused with commercial and economic sovereignty. There can be 
no absolute independence except in that “ splendid isolation ” which 
Japan once experienced. Yet, to quote from Lorimer, 


In any other sense than as a rule for the admission into, or exclu- 
sion from the family of nations, no doctrine of recognition has been 
considered possible. * * * It has been a case of 


“ Black spirits and white, 
Red spirits and grey; 
Mingle, mingle, mingle, 
You that mingle may.” 


Such recognition puts all states in a false position; inducing minor 
powers to advance claims which they can not maintain, and large 
states to promise immunities which they can not grant. For recog- 
nition here means that the rights of states are equal, not that all are 
equally entitled to assert the rights which they have. If the latter 
were the case, recognition would be on a scientific basis conformable 
to the law of facts. States would not thereby lose any of the essen- 
tial privileges which they now have, for they do not in reality possess 
anything but the empty name of equality. By defining their status, 
they would be placed in a position to improve it. Recognition would 
then be progressive, increasing in value as capabilities increased, and 
great states which failed to maintain a high standard would put 
themselves in danger of a loss of full recognition. The incentive 
for international progress would be great for all states, large or small, 
and the relative character of greatness and smallness would be em- 
phasized. In this connection a very instructive lesson may be 























243 


learned from China. One of her delegates to the Second Hague 
Conference, impressed with the real position which his country occu- 
pied, had the hardihood to present to the Imperial government a 
memorial in which he said, 


The distinction between strong and weak depends on the efficiency 
or otherwise of the country’s governmental system, methods of law, 
and military and naval preparations. At the Conference there was 
no possibility of concealing the precise condition of each Power in 
comparison with another, and the mere fact of participating in the 
Conference implied an admission on the part of the participant that 
it accepted such a classification. * * * Your servant feels, on 
reviewing the international situation as well as that of China herself, 
that, unless perfection be attained by her in the essentials above 
mentioned — viz., governmental system, methods of law, and military 
and naval preparations — it is impossible to predict the treatment 
which we shall receive at the hands of the Powers at the next Con- 
ference. We may make distinctions as above between governmental 
system and military preparations, but in reality the main principle to 
be considered is methods of law, and this embraces the rest. Methods 
of law depend, not on the letter, but on national education and on 
“the energy displayed by the Throne in enforcing them. * * * 
The next Conference is fixed for 1914 * * * and notice of the sub- 
jects to be discussed will be sent out two years previously, so as to 
facilitate a ready decision being come to upon the assembly of the 
Conference. Your servant regards this period as affording a provi- 
dential opportunity to China to arrange her legal system and ex- 
amine the political situation. He proposes that the various Conven- 
tions agreed upon at the Hague, together with the proposals which 
were not ultimately accepted, should be embodied in book form and 
distributed among our officials, and that the latter should report to 
the Wai-wu-pu their views and recommendations as to the course to 
be followed or avoided. The Wai-wu-pu should then carefully col- 
late these recommendations and select the salient features there- 
from. A conference should also be called of experts in the ancient 
legal system of China in conjunction with diplomats well acquainted 
with conditions prevailing in foreign countries and scholars possess- 
ing knowledge of foreign languages to unite in drawing up a national 
legal system, so as to give to foreigners no loophole for criticism, 
and at the same time to investigate the legal systems prevailing 
elsewhere. If by so doing both our political and legal systems could 
be brought into order in the next four years, China would be in a 
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position to show that she could hold her own with the other Powers 
when the invitation to the next Conference reaches her. If she could 
at the next Conference win a position among the Great Powers such 
as that which Japan holds at the present day, what an unspeakable 
blessing it would be for our country! But time soon passes by, 
and the consequences involved are very great. It will be for your 
Majesties to determine what efforts shall be made to prepare for the 
next Conference and to command the Wai-wu-pu and the other de- 
partments and officials concerned to take the necessary steps and 
draw up memorials in reply. Your servant took part in the Con- 
' ference, and perceived the urgency of the situation. In the hope 
of devising a timely plan he makes his outspoken plea, trembling the 


while, with bated breath. 


If every member of the Second Hague Conference had gone home 
imbued with a purpose to set his own house in order, the world would 
have received incalculable benefit, and the legal equality of states 
would have ceased to be the most transparent of fictions. Instead, 
the Conference adjourned hopelessly divided on several important 
matters, some members returning to their governments to reiterate : 
the absolute equality of all sovereign states, and others to insist on 
the falsity of the doctrine. 

Thus, Sir Edward Fry. British delegate to the Conference of 
1907, said, 


The claim of many of the smaller states to equality as regards not 
only their independence, but their share in all international institu- 
tions, waived by most of them in the case of the Prize Court, but 
successfully asserted in the case of the proposed new Arbitral Court, 
is one which may produce great difficulties, and may perhaps drive 
the greater powers to act in many cases by themselves. 


This, in fact, is what is happening. The International Naval 
Conference of London, composed of the representatives of only ten 
states, has just finished its labors. If the conventions are ratified 
by the powers represented, there is little doubt but that they will 
eventually be adopted by all states. The amour propre of minor 
states will thereby be preserved; but in reality they will have lost 


* London Times, Feb. 20, 1908, p. 4. 
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the opportunity to exert the influence which they possess since they 
have had no voice at all in shaping the measures. 

If this method should again become the settled procedure in inter- 
national affairs, a backward step from the Second Hague Confer- 
ence will have been taken. At the First Hague Conference only 
twenty-six states were represented. Through the efforts of the 
United States, practically all civilized states were invited to partici- 
pate in the Second Conference, which thereby became more truly 
representative than any international congress ever before assembled. 
But the difficulty of arriving at conclusions was intensified by the 
increased size of the Conference, the legal equality of states making a 
unanimous vote theoretically essential. This claim was vigorously 
asserted not only as to the method of voting in the Conference, but as 
an argument for and against numerous proposals. It was insisted 
not only that of right the vote of a small state should have equal 
weight with that of a large state, but that representation on all inter- 
national tribunals that might be established should be equal. 

Now, suffrage is not a natural right. It comes into existence only 
as a result of state organization. Even then it is not unlimited. 
All of the states represented at the Conference have restrictions on 
the privilege of suffrage in their governmental organizations. Until 
an individual has complied with the conditions set he may not vote. 
The Second Hague Conference was the nearest approach to a world 
organization that we have yet had. It would have been logical for 
the great powers, before inviting the lesser powers to participate, to 
have set limitations on their voting powers. But this was not done. 
It was only when beneficent measures clearly intended for the 
progress of the world were put in jeopardy, that the lesser states 
were asked to compromise somewhat their contention of equality. 
Their failure to do so postponed the establishment on a working basis 
of the Court of Arbitral Justice. If the great powers now take 
action which is in violation of equality, lesser states can not justly 
set up the claim of insincerity, since never before in the history of 
_ the world had the conditions existed to demonstrate so completely 
the fallacy and impracticability of the doctrine. 

It has been stated that the doctrine of the legal equality of states, 
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when pressed to its logical conclusion, is incapable of practical 
application to international affairs. For this reason it is proposed 
to abandon the fiction of equality, and substitute for it the fact of 
inequality. This means also the substitution of interdependence for 
independence, and of proportional for absolute recognition. 

The proposal is immediately open to the objection that it also is 
impracticable, and can not be put into force. Who is to decide what 
classification of states is equitable and just? On what basis is the 
distinction between states to be made? How are the necessary facts 
to be collected ; and when discovered, how are these facts to be inter- 
preted? These questions certainly can not be easily answered. It 
would be presumption for any individual or even for any state to 
answer them. And no permanent solution can be reached for many 
years without the cordial cooperation of all civilized states. If it 
were possible for each state to put itself in the balance and determine 
that weight of influence which it would be willing to accept, the 
problem would be measurably simplified. It is not likely that such 
a course will ever be adopted, and therefore the same ends must be 
attained by slower and less Utopian methods. 

The equality of states is a legal fiction having no practical force. 
The “ primacy of the great powers” is an established fact which is 
said to lack legal justification. But it is a power which can domi- 
nate the world. Let it then prove to the minor states that it will 
not misuse its power—that it desires cooperation and not mere 
acquiescence. Let it no longer grant the semblance of equality while 
denying the substance. On the contrary, let it frankly deny equal- 
ity while granting that measure of recognition which is due. But 
the combined intellects of the master minds of the great powers could 
not devise a classification of states which would stand the test of 
time, for states change, and man is fallible. Therefore the new 
doctrine can only be built up very gradually by cumulation of indi- 
vidual cases in which it has been invoked with justice and sobriety. 
In each instance, let the claims of minor states be heard and heeded, 
basing the decision not only on naval and military strength, on 
natural resources, size, and geographical position, but on moral, 
economic, and commercial considerations and on the stability of 
their governmental systems. 
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Here is an opportunity for the exercise of the highest type of 
diplomacy, great powers appealing to weak powers to give up a 
cherished right about the reality and value of which there is a 
genuine difference of opinion. But since rights would be propor- 
tioned to the capability of performing duties, the essential justice of 
the proposal must eventually prevail. 

The proposition is not that states shall give up any right essential 
to their independence or autonomy. Interference in the internal 
affairs of a state is not now safeguarded by the doctrine of equality. 
The appeal is that in all international conferences and tribunals the 
fiction shall not be insisted upon, in order that progress may not 
languish nor justice sleep. 


Mr. Joun W. Foster, of Washington, D. C. Mr. President: I 
suppose this is the last paper on the programme of exercises, so that 
we are a little short on material and long on time, by reason of the 
absence of two important papers. I think the subject just presented 
is one with which we can fill up the time profitably if the members 
of the society will take part. It is a very able paper to which we 
have just listened, and it presents the difficulties of both sides of 
this question. I am hardly prepared to say that the equality of 
states is a legal fiction. I do not think it is a fiction at all; I think 
it is a reality. Sir, we might compare it, it occurs to me, with the 
rights of men. In all countries, and especially in democratic or 
republican countries, all men are entitled to equal rights; but they 
do not exercise equal influence in the community. The negro is 
entitled to certain rights. It has been mentioned that the right of 
suffrage is not inherent, but must be acquired. It does not neces- 
sarily follow that the negro shall be entitled because he is a citizen 
to all the rights of other citizens. The ignorant white man is a 
citizen, entitled to all the rights of the intelligent man; and yet 
the man who is endowed with great intellectual capacity, or the man 
who has acquired a large fortune, or controls great industrial enter- 
prises, is a man of much greater influence than the ignorant man, 
but it is not a legal fiction that the poor man is not equal with the 
rich man, or the ignorant man is equal in his rights with the man 
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of intellectual endowments, but we do recognize the fact that he has 
not the same influence. 

My purpose is not to discuss the question, but to incite the mem- 
bers of the Society to fill up the remaining half hour, and I thought 
I might succeed by making this comparison. 


Mr. L. B. Evans, of Tufts College, Mass. I hesitate very much 
to differ from Mr. Foster, but it seems to me that we have no clearer 
instance of legal fiction than this doctrine of the equality of states. 
I doubt if there has been a single moment since Grotius first promul- 
gated that doctrine when it has actually conformed to the facts in 
the case. There has never been a time when nations were allowed 
to act upon the principle that they were equal, that they were pos- 
sessed of equal rights which they were free to use in accordance with 
their own conception of what their best interests demanded. Some 
very clear instances of the limitations imposed upon nations in this 
respect will occur to the minds of all. We have, for instance, in 
the case of Belgium and Switzerland two states that have been 
neutralized. Doubtless they were very glad to be neutralized, but 
whether they were or not the interests of the other powers required 
that Switzerland and Belgium should be deprived of freedom to 
make cessions of their own territory. The Monroe Doctrine, in a 
way, is a standing example of the defiance of this principle of equal- 
ity. In a famous case Secretary Olney stated, in a communication 
to the government of Great Britain, that on this continent the fiat 
of the United States is law. Now, that does not sound very much 
like the doctrine of equality. It seems to me that if the rules of 
international law are, as so many writers say, based upon interna- 
tional usage, then it must be said that the doctrine of equality of 
states is not now and never has been a part of international law. 


Mr. N. Dwient Harris, of Evanston, Ill. What has just been 
said — we have in the very fact a great concrete example in the case 
of Servia. Servia was placed in a very embarrassing position by the 
annexation of Bosnia and Herzegovina by Austria. She had also 
suffered a great deal at the hands of Austria along commercial lines, 
and she was entitled to some sort of compensation or restitution in 
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money or in commercial advantages from Austria on account of that 
annexation, but she was given absolutely no chance to bring her case 
before a tribunal and have the thing settled upon its merits, but the 
larger powers insisted that little Servia should give way and accept 
whatever Austria wished to give her, in absolute disregard of equal- 
ity, from the standpoint of justice. And I think that it is time that 
we should discuss this question, and that it should be brought to the 
attention of the powers that the smaller states have never yet to this 
moment received the treatment which is due to them, as equals, from 
the standpoint of justice alone. 


Mr. F. W. Aymar, of New York City. Mr. President: I find 
myself unable to agree with the last two speakers. It seems to me 
that it is not a fiction that states are equal. If my conception of a 
state is correct, it means a certain amount of fixed territory, which 
has within it a certain political organization, and it seems to me that 
that is a fact. For instance, the United States has fixed territory, 
and also is politically organized, therefore the United States must 
be a state. Now, if those same facts exist in Patagonia, although 
the territory happens to be smaller, but there is political organiza- 
tion there, in control of that property, it seems to me that Patagonia 
is clearly a state. Therefore, I can not see how it is possible to say 
that this is a matter of pure fiction. It seems to me, in any instance, 
when you have territory and political organization, at least you 
have a state for practical purposes. It may not be the ideal state. 
I suppose the ideal state must have fixed territory, that is, geographic 
unity and ethnic unity; and, of course, we know, as a matter of 
fact, that states do not always possess that. The United States, 
for instance, approaches it; it does not possess it, because we have, 
for example, in the ethnic conception the negro, and there is not that 
same moral affiliation and influence which flow from that as if the 
state was ideal. But for all practical purposes states are alike; 
therefore it does not seem to me that this matter is a fiction. Take, 
for instance, among human beings — we have certain rights which 
are inherent in us, as human beings. It does not make any differ- 
ence whether a man is a small man, or ‘whether a person is a large 
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man, whether he is strong or whether he is weak; whether, for 
instance, he is suffering from disease, or whether he is in perfect 
physical health, he still has inherent in: him certain natural rights; 
and it seems to me that states, as such, possess certain inherent 
rights, and it does not make any difference what the size of the 
state is, as far as the inherent rights of the state are concerned. 
Now, the common law under which the people of the United States 
and England live does not attempt to define rights which belong to a 
human being, as such. Those rights are only defined when we find 
that the right in some way is violated, and from that body of prin- 
ciples from which we find rights have been violated we deduce the 
principles of rights. But that does not exhaust the rights. There- 
fore, it seems to me that when we are dealing with states that inter- 
national law does not attempt to define the rights of states. It 
seems to me we only look at these rights when these rights have been 
violated and attempt to deduce the principles from the violations of 
these rights. Therefore, I insist that the states are equal, and that 
it is not a question of fiction ; it is a question of fact. I can not see 
the slightest notion of fiction. It seems to me that if my defini- 
tion — my understanding — of a state is correct that they are equal. 
For as to whether, for instance, these states are to have equal voice 
in the management of the affairs of a nation it is a totally different 
question. It might easily be said that each state—that Rhode 
Island and New York—should have a representative on the 
supreme court of the United States, to determine all questions of law 
which are properly cognizable by that tribunal, but it does not follow 
because a state is equal that it must have the same representation 
in an organization. We might take this organization, for instance: 
we all have an equal voice in the organization, but for certain prac- 
tical purposes it becomes necessary to delegate that authority to a 


smaller body. Therefore, in the aggregation of states there can be 


no objection to delegating to these states — delegating the power to a 
certain smaller body, this arbitral court, if you please, with power 
to pass upon the violation of these statutes. It seems to me that 
the question is far from a pure fiction; it is a question of actual fact. 
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Mr. Tuxopore P. Ion, of Boston, Mass. I just want to say a few 
words on the status of Belgium and Switzerland, which has been re- 
ferred to by the speaker. Now, as far as I know, there is no doubt 
that Switzerland and Belgium are independent states. I do not know 
of any who has disputed the independence of Switzerland and 
Belgium, except one — Taylor — who wrote in his book that Bel- 
gium is some kind of a subordinate state, but from my study of the 
authorities, I think he is the only one. 

Now, a state may be independent, but there may be some restric- 
tions on its independence, but that does not deprive it of its right of 
equality. The independence of Switzerland, or the integrity of its 
territory, has been guaranteed by the European powers, for certain 
purposes ; and as far as we know from the history of Europe, it is 
Switzerland itself who wanted that guarantee of its territory. 

With respect to Belgium, there might be some difference of 
opinion. According to a Belgian writer, Mr. A. Rivier, if Belgium 
violated its own neutrality by allying with other powers, then she 
was to forfeit her privilege of neutrality. 

But that does not mean that Belgium and Switzerland are not 
independent states; that does not mean, either, that they can not 
cede any part of their territory. There is nothing there about 
cession of territory — unless, of course, they cede a considerable part 
of their territory, which might then affect the interests of those who 
guaranteed the neutrality; that might give an advantage to France, 
Germany, or Italy. 

We have another example here on this continent, that of the 
republic of Panama. The independence of the republic of Panama 
has been guaranteed by the United States, but the integrity of its 
territory is not guaranteed, as far as I know. If Panama to-morrow 
cedes part of her territory to another state, I do not see how because 
of that this country can intervene against any foreign power. That 
treaty guarantees only the independence of Panama, a state might 
be independent, like the Ottoman Empire, yet it might cede part 
of its territory. In all those European treaties we always see that 
when they guarantee the independence they also guarantee the in- 
tegrity of the territory. 
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In regard to Servia, we all know the position taken by Servia in 
the question of the occupation of Bosnia and Erzegovina by Austria. 
Technically and legally Servia had no right against Austria. The 
nly right that Servia had against Austria was an academic right, 
which is only founded on the principle of nationalities. By the 
Treaty of Berlin of 1878 Austria was allowed to control the two 
provinces and later on she violated the treaty of Berlin and declared 
that those provinces would be annexed to the Dual. Monarchy; but 
Servia was not a party to that treaty. Legally Servia could not 
have any rights against Austria, except those rights, as I said, which 
are only founded on the principle of nationalities. 

I am quite in sympathy with the aspirations of the Servians, and 
I am in sympathy with all the people who wish to unite — to effect 
their union ; but that is an entirely different question. 

It is the same thing with the Italians. The Italians also are not 
entirely united. There is the province of Trent, in Austria; that 
province of Trent is inhabited entirely by Italians. So Italy might, 
by the same fiction, have a right to that province, but Italy has no 
right in that province; it is a territory occupied by Italians under 
the sovereignty of Austria. The Italians might say, “They are 
Italians; we have the right to unite with that province.” But, 
between an academic and a legal right there is a great difference. 


Mr. E. C. Stowett, of Washington, D. C. I should like to say 
that I agree with the first speaker in considering the equality of 
states a fiction and one which has never been very consistently ob- 
served. In this country we have adopted a similar fiction regarding 
the equality of men upon which we have based our equal manhood 
suffrage. Now that this has once been given, it seems well nigh 
impossible to take away even though a better appreciation of the 
real situation should be arrived at. It is the same with states. The 
idea of equality and equal rights has been universally accepted and 
it will be most difficult to do away with even though it was demon- 
strated at the second Hague Conference that this equality of voting 
power presented very grave practical inconveniences. It being im- 
possible to do away with this equal voting power, let us consider 
what will be the result upon the transaction of international business. 
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One result will be that the rules of procedure will hold an in- 
creasingly important place in international conferences. The pre- 
siding officer, once selected, will be given much greater power. It 
was seen at the Hague what trouble one boisterous member could 
make — he was so notorious that there is no need to mention his 
name. His opposition resulted in the failure of some very advan- 
tageous legislation. To obviate such difficulties will be the task of 
future “ Steering” Committees and Committees on Rules. One 
of the most important matters which those who control the proce- 
dure of the assembly will have to arrange is the form in which the 
results of the work done in the conference shall be presented to the 
whole body for its ratification. If the presiding officer appoints 
a drafting committee or comité de rédaction composed of members 
from the powerful states they can so combine the acceptable with 
the unacceptable provisions that certain states who would like to 
vote against some particular part may be obliged to accept it rather 
than vote against the convention into which it is woven. During 
the whole Hague Conference, a continual strife went on because 
comparatively insignificant states wished to make use of the una- 
nimity rule to prevent the adoption of certain measures. At the 
Conference of London, one of the most interesting and important 
questions related to the time at which a power might make use of 
its opposition to prevent the adoption of any particular measure. 
It is evident that if the rule of unanimity is only to be applied in 
the final stage of the proceedings when a convention embodying a 
long series of articles is submitted for adoption the veto power is 
much less effective than it would be where one state could prevent 
the incorporation of any particular provision in the final act. 

A second result of the fiction of the equality of states seems to 
me to be the growing importance of international unions such as 
the postal union. In these international unions, decisions do not 
require an unanimous vote, a majority is sufficient. In theory, these 
unions are supposed to treat of administrative matters of a more 
or less routine nature, but in reality, the interests are no less im- 
portant than those considered in diplomatic conferences. As has 
been said, the number of these unions is increasing as well as the 
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importance of the work done at their frequent meetings. In some 
of these unions, great powers like Great Britain have a separate 
vote for each administratively independent colony. 

In conclusion then, it seems that procedure is likely to play a more 
and more important part in diplomatic conferences and to inter- 
national unions will gradually be transferred the regulation of the 
most important international matters. This transformation may 
work so slowly that no one of us here will live to see the day when 
great international diplomatic conferences have been shorn of their 
real power. A later generation, however, may still have its inter- 
national diplomatic conferences, but shorn of all real power like the 
Roman senate under the Empire. 


Mr. Fosrrr. My friend on the left here has some views. I would 
like to hear from Mr. Montague. 


Mr. A. J. Monrtacus, of Richmond, Va. The request of Mr. 
Foster is a command. I am a tyro upon this subject; but my ob- 
servations and limited study have not changed the views imbibed 
from Grotius, Vattel and others. The equality of states is as well 
established as the equality of men; but the nature of this equality 
is the precise question involved. Men are not equal in character, 
influence, power, talents and culture; but a legal equality must be 
accorded every man, or his pursuit of life, liberty and happiness 
is a futile undertaking. If we do not recognize this legal equality 
there is no hope for the development of man. So with nations. 
A legal equality, embracing certain elements of independence and 
sovereignty as against all comers, must be accorded, or the nation 
is not a nation, is not a state. It is this recognition of the right of 
equality or independence which supplies us with the concept of a 
nation, which enables nations to treat with one another, and out 
of which international law grows. 

We must not confuse the right of equality with the power to 
assert and maintain that right against a stronger power. The in- 
ability to maintain the right possessed demonstrates the inequality 
of power and not of right. It will not do to assert that men are 
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unequal because one man has the right of ballot while another does 
not have it. Men are equal in right of life and liberty. They are, 
however unequal in development and possessions. There igs no in- 
herent right to vote, as has been suggested here. The ballot is not 
a right; it is a privilege; and men are not unequal because not pos- 
sessing the same privileges. Political capacity must precede po- 
litical liberty. This doctrine is well established, I think, in Merri- 
man’s American Political Theories. I mention this simply to show 
the error of disposing of this question within the limited range of 
analogies, a mode of argument so treacherous, unless we confine the 
analogy to the basic rights which establish legal equality as distin- 
guished from equality as respects actual power, influence, dignity, 
culture and refinement. The equality of nations is the highest 
guarantee for their achievement of this greater influence, dignity and 
power. 

I wish, in conclusion, to suggest that the danger in discarding 
the doctrine of equality of states will be a tendency to prevent that 
cooperation of nations essential to the promulgation and practice 
of arbitral justice. This old rule had better be held for a while 
longer, until some new compensation in the teachings and practices 
of justice may be evolved by the nations. 

I thank Mr. Foster, and make my apologies. 


Dr. Lyman Aszott, of New York City. I hesitate to speak in 
this conference because I am not an expert in the matter of inter- 
national law. But, as I have been listening to this debate I recalled 
what my father said to me when I went to the ministry, “I am 
sure that nine-tenths of the debates in the religious world have been 
controversies about words, and I rather think the other tenth has 
been also.” It has seemed to me this morning that that certainly 
did not apply exclusively to the ministry, and that a part of our 
discussion here depended after all upon what we mean by the “ equal- 
ity of states.” Some of us have meant one thing, and some of us 
have meant another and perhaps also a difference of opinion as to 
what we mean by “ fiction.” Let me avoid the word “ equality ” 
and the word “ fiction” as far as possible, while I point out the 
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unquestionable fact that nations do not treat each other as equals 
to-day. For example, as I understand it, there are consular courts 
in China, and consular courts in Turkey, and if the interests of 
an American citizen are involved, he has the right to be tried be- 
fore the consular court in Turkey or the consular court in China. 
We demanded that, and we secured it; but if Turkey should in turn 
say to us, “ We demand the right to consular courts in the United 
States, and to have Turks in the United States tried before a Tur- 
kish consular court,” I do not think that their demand would get 
much attention from us. We do not treat Turkey as we demand 
that Turkey should treat us. If anyone says to me, “ Very well, 
then, you are not acting according to the Golden Rule, for you are 
not treating other nations as you expect them to treat you,” I think 
there is an adequate answer, but I will not stop to discuss that ques- 
tion; I am stating facts. This inequality exists, and there is a real 
and just reason for its existence, and that reason rests not upon a 
difference in the power of nations, but upon a difference in their 
character. The individual exists for himself. He has a right to 
life, liberty and the pursuit of happiness. But the nation is not 
an end — it is a means to the end. The object of government is 
the protection of persons and property, and if a government fails 
to protect persons and property, it is not an equal of the nation 
that does protect persons and property, and people living in a real 
world must realize and act upon that reality. If in his home in 
America a man maltreats his wife or his children, there is a power 
in the nation which goes into his house and compels him to treat 
his wife and his children right. But if in Turkey the govern- 
ment fails to protect the person and property of an American, there 
is no international power, recognized as such, by which an inter- 
national judge can send a policeman and the policeman compel the 
nation to do its duty. Therefore, it is of necessity, so long as the 
nation does not fulfill its function of protecting persons and prop- 
erty, proper that it should not be treated as the equal of a nation 
which does protect persons and property. 

When I was in Constantinople a few years ago, a friend said to 
me, “ Never send a letter to me without marking it, ‘ English post 
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office.’”” I asked, “ Why not?” He said, “‘ Because it may never 
reach me through the Turkish post office. And, do not mail any 
letters from the Turkish post office, because they may never reach 
their destinations.” Again I inquired, “ Why not?” “ Because,” 
he replied, “there is a chance that some post office clerk will take 
off the postage stamps and sell them and throw your letter in the 
waste basket.” And in point of fact, there is a German, a French, 
and an English post office in Constantinople. As long as that is 
the case Turkey is not the equal of the United States; not the equal 
of Great Britain. She is not the equal not because she is not so 
strong, not because she has not so much money, not because she has 
not so many people, but because she has not such a sense of justice 
and righteousness as deserves our confidence and does not adequately 
protect persons and property. 


The Cuarrman (Mr. Porter). Gentlemen, we have a good deal 
of formal business to transact. The time is getting a little short. 
If there be no further remarks we will proceed to general business. 


BUSINESS MEETING 

The Cuarrman. Unless there be objection we will dispense with 
the reading of the minutes of the last meeting because they have all 
been published in our AnnuaL PROCEEDINGS. 

First let me say that it was contemplated to have another session 
here this afternoon, and the Executive Council were to present some 
suggestions, and we find that we can very easily avoid calling a 
session this afternoon, as many have engagements, and it would be 
inconvenient to be here. Therefore, the Chair will now suggest 
that we take a recess of ten minutes, during which time the Execu- 
tive Council will meet at the opposite end of the room, and have 
further consultation and present whatever they may have to this 
body. If there be no objection we will now take recess for ten 
minutes. 

Thereupon, at 12.00 o’clock noon, the Society took a recess for 
ten minutes, when it was again called to order. 


17 
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The Cuarzman (Mr. Porter). The Chair would state that at 
a meeting of the Executive Council, held on April 10 last, the fol- 
lowing resolution was adopted to be referred to this body: 

Resolved, That the Executive Council has received and con- 
sidered the following amendment of Article IV of the Constitu- 
tion of the Society, and directs that it be submitted to the consid- 
eration of the Society at the business session of its next annual 
meeting, April 24, 1909: 

“Article IV is hereby amended by inserting after the words ‘ The 


officers of the Society shall consist of a President,’ the words, ‘ an 
Honorary President.’ ” 


Mr. C. H. Burier. I move the adoption of the amendment. 
The CuarrmMan. You have heard the motion. Is it seconded ? 
Mr. Foster. I second the motion. 


The Cuarrman. Are there any remarks upon the subject? If 
not, those in favor of its adoption will say aye; those opposed, no. 
The ayes have it and the resolution is adopted. 


Mr. Butter. As it would require a nominating committee to 
be appointed to fill the vacancy, I move that the filling of this va- 
eancy be referred, with power, to the Executive Council. 


The Cuarmrman. You have heard the motion. Is it seconded ? 
(The motion was duly seconded.) 


Admiral Stockton. There is a nominating committee already 
appointed to fill certain vacancies. 


The Cuarrman. That was to fill the vacancy —to select an 
honorary member. 


Mr. Butter. No, that was for the purpose of making the usual 
nominations for the year. 


The Cuarrman. Oh, yes; that would come later. 
(The question was called for.) 
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The Cuarrman. Are you ready for the question? Those in favor 
of the motion say aye; those opposed, no. The ayes have it; it is 
adopted. 

The Chair would announce that the Executive Council took up 
the question of electing this year another honorary member, but 
it requires some time and reflection to select a person for that very 
important position, and they were of the opinion that it should go 
over until the next year, and the Executive Council appointed the 
following committee to consider the question and to report: George 
G. Wilson, Theodore S. Woolsey, and Jackson H. Ralston. 

A motion will be in order to approve this action of the Executive 
Council. 

(It was moved that the action of the Executive Council be ap- 
proved. The motion was duly seconded.) 


The Cuarrman. The motion has been made and seconded. Those 
in favor of the adoption say aye; those opposed, no. It is adopted. 

The election of officers is in order. We will hear the report of the 
committee on nominations. 

(Admiral Stockton read the report of the Committee on Nom- 
inations. ) 

Wasuineton, D. D., April 24, 1909. 

To the 


American Socrety oF InTerNationat Law: 

Your Committee on Nominations, appointed by the Executive 
Council on the 23rd of April, 1909, has the honor to report the fol- 
lowing nominations: 

President 
Hon. Elihu Root 


Vice-Presidents 


Chief Justice Fuller Hon. John W. Foster 
Justice David J. Brewer Hon. George Gray 
Justice William R. Day Hon. John W. Griggs 
Hon. William H. Taft Hon. William W. Morrow 
Hon. Andrew Carnegie Hon. Richard Olney 
Hon. Joseph H. Choate Hon. Horace Porter 


Hon. Osear S. Straus 
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For members of the Executive Council for the term ending in 
1912: 
Chandler P. Anderson, Esq., New York 
Charles Henry Butler, Esq., District of Columbia 
Hon. Jacob M. Dickinson, District of Columbia 
Prof. George W. Kirchwey, New York 
Robert Lansing, Esq., New York 
Prof. John Bassett Moore, New York 
Prof. James Brown Scott, District of Columbia 
Prof. George G. Wilson, Rhode Island 
Respectfully submitted, 
Rosert §. Woopwarp 
C. H. Srocxton 
A. H. Syow 


Francis W. AyMar 


The Cuarrman. Gentlemen, you have heard the report of the 
Committee on Nominations. What is your pleasure ? 


A Memser. I move that the nominations be closed, and that the 
Secretary be empowered to cast the ballot. 


The Cuatrrman. You have heard the motion; is it seconded ? 
(The motion was duly seconded. ) 


The Cuarrman. Those in favor say aye; those opposed say no. 
It is adopted. 


The Secretary. The ballot is cast as directed, and the recom- 
mendations of the Committee for the coming year have therefore 
been adopted by the Society. 


The Cuarrman. The Secretary reports that he has cast the bal- 
lot for the officers as nominated, and they are declared duly elected. 


The Szcretary (Mr. Scott). In the temporary absence, I might 
say, of Mr. Lansing, who is engaged in the very difficult and trouble- 
some business of arranging the seating of the members and guests 
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to-night, I take the liberty of proposing to the Society a motion which 
he was to have made, and I make it on his behalf: 


Whereas, the arbitration of questions of a legal nature between 
nations is recognized as the most effective and, at the same time, the 
most equitable means of settling disputes which diplomacy has failed 
to settle; and 

Whereas, the establishment of a permanent court of interna- 
tional arbitration is predicated upon principles of justice universally 
recognized ; therefore, be it 

Resolved that the President of the American Society of Inter- 
national Law shall appoint a committee of seven members, of which 
he shall be ex officio the chairman, to report to the annual meeting 
of this society in 1911 a draft codification of those principles of 
justice which should govern the intercourse of nations in times of 
peace. 


The reason for this motion is to get before the Society a large 
and generous work, to employ its specialists in attempting to define 
those principles, which, as a matter of fact, do obtain either uni- 
versally or almost universally; to see how far such principles may 
be reduced to the form of a code, for the reason that if arbitration 
is to become a permanent method for the settlement of international 
disputes, and if at any time there is to be a court really permanent 
and in session, it is as necessary for this court to have the prin- 
ciples of law determined as it was and is for the international court 
of prize to have a compact, recognized body of maritime law, to be 
administered by an international court of prize as often as ques- 
tions arise and are presented to it for adjudication. The motion 
is merely that a committee be appointed by the President of the 
Society, this committee to consist of seven members selected by him, 
of which he shall be chairman. It shall examine the proposition, 
and if found feasible, a draft will be presented to the Society at 
the annual meeting, to be discussed by the Society, accepted in 
whole or in part, or rejected in whole or in part, modified, amended 
in such way as to form a draft codification of those principles of 
justice which must be, or probably would be applied, in deciding 
eases arising between nations in their ordinary international inter- 
course, and it is unnecessary, I take it, to do more than to state 
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the problem. Learned societies in Europe have considered the mat- 
ter, and it seemed to us, especially to Mr. Lansing, who is the au- 
thor of the project, that by debating it the Society would be given 
ample opportunity to consider these questions and by considering 
them maturely to report to the Society in order that the codifica- 
tion of the principles of justice might make progress and take tan- 
gible form. 


Mr. Butter. I would like to move an amendment, which I would 
like to state has Mr. Lansing’s consent, “ and make a preliminary 
report, if possible, in 1910, sufficiently in advance of the meeting 
to be a subject of discussion at the Fourth Annual Meeting,” in 
order to give the members of the Society an opportunity of getting 
in communication in regard to the scope of the report, so that sug- 
gestions could be made to this committee; and, while it would take 
certainly two years, and probably much longer than that, to get the 
views of this society into final shape, it might be well at the earliest 
moment possible if we could have an idea of what the scope of this 
report is to be. In that way those who are not on the committee 
would have an opportunity of communicating with the committee 
and giving it such ideas as they might have in regard to the various 
subjects which will necessarily be up. 


The Secretary (Mr. Scott). I might say that I am authorized 
to say that Mr. Lansing accepts that amendment. 


Mr. Hart. Coming from the state of Louisiana where we have 
the civil code, which we consider ‘the greatest book that ever came 
from the hand of man, I desire the privilege of seconding that 
motion. I want to see not only every state in the Union come to 
code law, just as is being done principally in commercial matters, 
but I want to see the whole world come to a code, and therefore, 
on behalf of Louisiana, I desire the privilege of seconding that 
motion. 


The Cuarrman. Gentlemen, you have heard the resolution offered 
by the Secretary and seconded by the member from Louisiana. 
Those in favor of the adoption — 
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Mr. Crammonp Kennepy. Mr. President, would it be asking 
too much of Dr. Scott to read that resolution again ? 


The Cuargpman. The Chair would state that the mover of the 
resolution accepts the amendment of Mr. Butler. 


The Secretary. “ Whereas,” — and I might make a slight ex- 
planation, and say that the first part of the resolution is copied 
from article VI of the Hague Convention of 1899 for the peaceful 
settlement of international disputes — 


Whereas, the arbitration of questions of a legal nature between 
nations is recognized as the most effective and, at the same time, 
the most equitable means of settling disputes which diplomacy has 
failed to settle; and 

Whereas, the establishment of a permanent court of international 
arbitration is predicated upon principles of justice universally recog- 
nized ; therefore, be it 

Resolved, that the President of the American Society of Inter- 
national Law shall appoint a committee of seven members, of which 
he shall be ex officio the chairman, to report at the annual meeting 
of this society in 1911, a draft codification of those principles of 
justice which should govern the intercourse of nations in times of 
peace. 


As amended by Mr. Butler there would be added, 


And make a preliminary report, if possible, in 1910, sufficiently 
in advance of the meeting to be a subject of discussion at the Fourth 
Annual Meeting. 

Mr. F. D. McKenney, asked for recognition. 


The Cuarrman. Mr. Kennedy has the floor. Does Mr. Kennedy 
yield ? 


Mr. Kennepy. I yield. 


Mr. McKenney. I desire to suggest to the members of the 
Society, an amendment to the resolution, namely, that the officers 
of the Society — not limited, as it appears to be in the resolution, 
to the President — but that all of the executive officers of the Society 








264 


be ex officio members of this committee. That will give us a little 
larger committee, and at the same time it will give the members 
— active working committee members — the benefit of the views of 
the executive officers of the Society. I suggest such amendment to 
the resolution. 


The Cuarrman. Is that amendment seconded? The Chair hears 
no second to the amendment. The question now arises upon the 
original motion. 


Mr. Kennepy. Mr. President, I do not see how the “ principles 
of justice which are universally recognized ” could be codified, even 
if they needed to be. If they are universally recognized they cer- 
tainly do not need to be codified. It is not the principles of justice, 
it seems to be, that should be codified, but the rules applicable to 
concrete cases, in the application and administration of those prin- 
ciples of justice. Now, it is a very wide field upon which this com- 
mittee would enter, and it seems to me that before appointing such 
a committee and having it enter that field, its duties should be more 
specifically defined, and I would like to ask our friend, Dr. Scott, 
who has doubtless given some consideration to the proposition, to 
give us an outline, no matter how brief, of what the committee 
would have to do in the exercise of the functions with which we 
propose to invest it. It seems to me that it would be very difficult 
for the committee to define what the principles of justice univer- 
sally recognized are, and that the thing which would be of service 
in the administration of international law by such a court as 
we hope to see organized for the settlement of international dif- 
ferences — the only thing which would be of service to that court 
— would be to codify the rules or principles in view of the exist- 
ing state of international law and of that ideal state which we ex- 
pect to reach by the evolution of international law — for, of course, 
it is conceded that international law is an evolution. I say that it 
would be of service in the administration of that law and in the 
correction of its deficiencies, for such a committee to frame a code, 
but my trouble is that the proposed codification does not seem to 
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be precisely enough defined in the resolution which simply provides 
for a definition of “ principles of justice universally recognized.” 


The Szoretary (Mr. Scott). Mr. Chairman, I would like to 
say that as far as I am concerned I should like to adopt as the au- 
thoritative interpretation of this motion the analysis which Mr. 
Kennedy has made of the question, and his statement of the problem, 
which would be before the Society, because, however the resolution 
be framed, the result can be little more nor less than the draft of 
the code in accordance with the analysis which Mr. Kennedy him- 
self has made. 


Mr. T. P. Ion. I would propose to add two words to the amend- 
ment, or in the amendment which Mr. Kennedy has proposed — it 
is a legal question — “ international conflicts.” That will cover, 
I think, all the ground we want — not only legal questions, because 
there are questions which are not legal questions between states, and 
those questions would come before a court of arbitration. A legal 
question is very limited, I think. 


Mr. Joun W. Fosrer. Mr. President, I am inclined to think 
that this discussion is a little premature. What I understand to 
be the object of the resolution is to prepare something to present 
at the next meeting of the Society, to be discussed, and if what the 
committee reports does not meet with the views of the gentlemen 
who have spoken, they can then be heard on the subject and their 
views acted on at the next annual meeting. I have had some ex- 
perience in getting up the program of these meetings. The diffi- 
culty we encounter is in fixing upon subjects to discuss of lively 
interest, and this resolution commends itself to me as a possible 
aid to the committee on program — to have a committee appointed 
with the assurance that there will be something presented that can 
be discussed with interest at the next meeting. We do not commit 
ourselves to anything; we ask merely this committee to bring in 
something which we can talk about then. 


A Mempser. Is there an amendment pending? 
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The Cuarrman. There is no amendment before the body now — 
no amendment has been seconded. 


Mr. L. B. Evans. It seems to me, Mr. President, that what we 
want is a codification of legal rules. We ought not to instruct a 
committee to compose a codification of the rules of ethics, and it 
seems to me that that is just what this resolution calls for. If. Mr. 
Kennedy would be kind enough to formulate an amendment, I should 
be very glad to second it. 


The Secretary (Mr. Scott). I should like to state that Mr. Ken- 
nedy’s language has been taken down and, as far as I have any 
power to bind others, it was accepted as the interpretation to be 
given to this original motion, which is a very careful analysis of 
the concrete problems with which the committee will be confronted. 
If the committee should care to take his original language and put 
it in different form, it would certainly be acceptable to those who 
propose it, but I think you will see upon reading it that it incor- 
porates the very idea that led you to make the motion you just made. 


Mr. Joun W. Foster. You had better appoint Mr. Kennedy 
on the committee. Then he will have it reported on time. 


Mr. Kennepy. It seems to me that perhaps the simple way would 
be to accept Mr. Scott’s suggestion and regard what I said not as an 
amendment, but rather as an indication of what the Society thinks 
that the duty of the committee would be. 


Mr. L. B. Evans. Mr. President, I do not want to be too in- 
sistent, but undoubtedly this resolution will be published and it will 
come to the notice of a great many people, and I don’t quite relish 
the idea of this Society’s undertaking an impossible task. We are 
committing ourselves to the language of the resolution, and we 
must remember that when this resolution goes forth it will be read 
by many people who will not have the opportunity of reading Mr. 
Kennedy’s interpretation of it. If this resolution is adopted as 
it now stands, it instructs the committee to prepare a code of ethics, 
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whereas what we want is a code of law, and I wish very much that 
Mr. Kennedy would formulate an amendment which, according 
to Dr. Scott’s statement, will be in accordance with the ideas of the 
gentlemen proposing this resolution. 


Mr. Kennepy. Mr. Chairman, perhaps a short amendment, 
simply substituting for the “ principles of justice universally recog- 
nized,” “the rules and principles of international law applicable 
to international differences” would be sufficient —that is very 
simple, and yet I think it would cover the point. 


The Szcretary. Why not say, “ international relations,” which 
will include “ differences ” and “‘ conficts ” as well? 


Mr. Kennepy. Yes, but the trouble with “international rela- 
tions” is that it includes the cohesion or agreement of nations, as 
well as the differences which may arise and call for arbitration. 
I wish my friend who has done me the honor of approving my sug- 
gestion would himself draft an amendment. I know it is a very 
large subject, and that is precisely the reason why, if we are going 
to appoint a committee to tackle it, the directions to that committee 
should be, as I have said, more precise and specific. 


Mr. Marsure. Mr. Chairman, I should like to say that if the 
committee shall attempt to present a code on international law we 
shall have a number of very big volumes, and it will require a great 
many years to prepare them. It seems to me that the mover of 
this resolution must have had in his mind something different. We 
have a body of international law which is limited in its scope and 
limited in its operation, and we have outside of that certain ideals 
and certain principles of justice which we hope will in time be- 
come a part of international law. I should be in favor of permit- 
ting this resolution to go through as it is worded, and let us see what 
this committe shall present at the end of one year. 


The Cuarzrman. The mover of the resolution says that we can 
adopt and incorporate the suggestion of Mr. Kennedy and others 
interested, and I am sorry that our time is very limited just now. 
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We have to have a short meeting of the committee and then have 
to repair to the White House. 

The question arises upon the resolution. Those in favor please 
say aye; those opposed, no. It is unanimously adopted.! 


The Chair has a notice to give before we adjourn. Before the 
banquet to-night, the members will convene on the opposite side of 
the hall and will be shown their places at the table. From the in- 
creased number of those who will be at the banquet, over former 
years, it looks as if it would be a very great success. , 


A Memser. What is the hour of the banquet ? 


The Cuarrman. The hour of the banquet is seven. Among the 
speakers, you will be glad to learn, will be the Hon. George W. Wick- 
ersham, Rev. Dr. Lyman Abbott, Dr. R. S. Woodward, Mr. Samuel 
J. Elder and others. 

I will ask the members of the Executive Council to meet here for 
a few moments. 

A motion to adjourn will now be in order. 


Mr. T. P. Ion. A motion expressing sympathy for the victims 
in Turkey was presented yesterday. I do not think that the com- 
mittee has done anything about that this morning. 


1 The resolution in its final form reads as follows: 

“Whereas the arbitration of questions of a legal nature between nations is 
recognized as the most effective and, at the same time, the most equitable means 
of settling disputes which diplomacy has failed to settle; and 

“ Whereas the establishment of a permanent court of international arbitration 
is predicated upon principles of justice universally recognized; therefore, be it 

“ Resolved, that the President of the American Society of International Law 
shall appoint a committee of seven members, of which he shall be ex officio the 
chairman, to report to the annual meeting of this society in 1911 a draft codifica- 
tion of those principles of justice which should govern the intercourse of nations 
in times of peace; and make a preliminary report, if possible, in 1910, sufficiently 
in advance of the meeting to be a subject of discussion at the Fourth Annual 
Meeting.” 

The President appointed a committee of nine, instead of seven, in view of the 
amount of work to be performed. For the membership of the committee, see 
page 11. 
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Mr. F. W. Aymar. It was referred to the Executive Council for 
action. 


The CuarrmMan. It was referred to the Executive Council. The 
Executive Council are going to hold a short meeting now, and that 
will be considered. 

(It was moved and seconded that the Society adjourn. ) 


The Cuarrman. If there is no objection, it will be considered 
that the motion to adjourn is carried, and the Society will stand 
adjourned. 

Thereupon, at 12.37 p. m., the Society adjourned sine die. 


RECEPTION BY THE PRESIDENT OF THE UNITED STATES 


At one o’clock in the afternoon the President of the United States, 
attended by Hon. Elihu Root, received the members of the American 
Society of International Law in the East Room of the White House. 


FOURTH ANNUAL BANQUET 


At seven o’clock in the evening of Saturday, April 24, 1909, the 
members of the American Society of International Law gathered at 
the New Willard Hotel to attend the annual banquet. The speakers 
on this occasion were: 

The Attorney-General. 

Dr. Lyman Abbott 

Dr. R. 8. Woodward 

Mr. Samuel J. Elder 


General Horace Porter. 
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